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I. 
METHODOLOGY OF THE STUDY

Within the Project „Transparency of Justice and Increasing Judges’ Responsibility” (hereinafter referred to as „Transparency of Justice”), the Centre for the Analysis and Prevention of Corruption (CAPC) pursued to check whether and to what extent could the common citizen assist to the justice rendering act in the Republic of Moldova.

The study was conducted through means of an active monitoring, which took place in two aspects:

· checking the observance of the publicity of the trial by the courts;

· observing the ethics of judges during the trial.

In the view of conducting the said monitoring, the Project „Transparency of Justice” contracted 5 monitors, all with a legal background. The monitors’ mission was to carry out the above-described monitoring during four months November 2004 – February 2005. 

I.1. 
Checking the observance of the publicity of the trial by the courts

The first type of monitoring, observance of the publicity of the trial, was unfolded on a lot of 420 trials (appreciatively 105 trials per month) from the sector courts of the Chisinau municipality (91%), Chisinau Court of Appeals (8%) and economic court (1%).

The types of monitored trials were not limited, to this end the monitors having the possibility to monitor any kind of trial: civil (65,5%), penal (15,5%), administrative (19%). As in the courts’ practice the incidence of civil trials is greater compared to other types of trials, the striking prevalence among the monitored court sessions went also to civil trials.

In order to check the observance of the publicity of the hearing principle, the monitors requested the permission of the judge to assist at the trial and would put down in a special form the details regarding the granting or denial of granting such permission by the judge. 

The monitoring of the publicity of the trial was conducted not only through checking the access to the court hearings, but also through checking the conditions in which this access was limited in the hearings which are declared closed for the public, namely, whether the motivated court order existed at the moment of declaring the court session/proceedings as closed.

Later, the information gathered in the monitoring forms was processed, and the obtained results were introduced on a monthly basis on the CAPC website. The results presented hereinafter in this compressed version of the study represent a generalization of the primary results synthesized on a monthly basis, as well as  their analysis from the point of view of the found tendencies’ compliance with the internal and international standards.

I.2.
Observing the ethics of judges during the trial

The second type of monitoring, observing the ethics of judges during the trial, was conducted on a lot of 84 court sessions (with a total duration of 1494 minutes) randomly selected. During these hearings the monitors made a word-by-word verbatim record of the entire hearings, without any stylistic or expression rectifications. 

In order to see the reaction of the large public regarding the manner in which the court trials are held, the contents of the hearings’ verbatim records drawn up by the monitors were made public in brochures and on the website of CAPC.

The brochures and the website presented very accurately the contents of the monitored sessions’ verbatim record. The presentation of the court session began with a short legend, which indicated the type of trial, the court, judge, participants at the trial and their representatives, the duration of the respective court session. The name of the judge, participants, as well as any information which could lead to the identification of the actors involved in the trial were changed with fictive names and the specific name of the court was not disclosed.

The brochures (a total of 420 copies, 5 copies for every monitored court session) were distributed to a large circle of persons, both lawyers, as well as law students, representatives of the civil society. 

All the court sessions verbatim records’ readers (in form of brochures and on the website) were invited to submit any kind of comments. These comments were than scrutinized, and the results were included in this report.

II. 
INFLUENCE OF JUSTICE TRANSPARENCY ON JUDICIAL ETHICS

II.1. Transparency through publicity

Publicity of the trial represents a guarantee offered by the law, which protects the parties against a secret hearing, which elapses from the public control; it also constitutes one of the means of preserving the public confidence in the courts’ performance. Publicity of the trial confers transparency to judicial activity, which is an indispensable element of the democratic institutions’ functioning in a state based on the rule of law.

The failure to observe the principle of publicity has the consequence of society’s loosing its democratic levers of ensuring the quality of justice. When the public is deprived of the possibility to enter the courtroom, no one any longer knows what is going on behind the closed doors. Undisturbed by the public’s presence at the trial, the judges become susceptible of abuses, conducts contrary to ethical and legal prescriptions, corruption and violation of the rights of persons who resort to justice. In the conditions of a non-transparent judiciary, a sad division of judges takes place, in judges who are honest, competent and fair; judges who forget at times about these qualities and those who have long time ago forgotten them. The members of the society, absent the certitude of a fair trial and of an independent and impartial judge, loose their trust in the justice rendered by the state and begin to seek justice on their own.

II.2. Internal and international regulation of the publicity of the trial 
The principle of publicity implies that the trial, save the deliberations, shall unfold in a public hearing, in the presence of the parties and of any other person who is not a participant to the litigation, who wants to watch the court debates. The importance of this rule is highlighted by art.117 of the RM Constitution, which provides that „In all the courts of law, the hearings shall be public. Conducting trials in closed hearing shall be admitted only in cases set by the law, with due observance of all the rules of procedure.” Similar provisions, but more detailed are to be found in art.10 of the Law on the judicial organization, art.23 of the Civil Procedure Code and art.18, art.316 of the Criminal Procedure Code. To ensure publicity, the court sessions are usually held in the court’s premises – permanent and known – on certain days and at certain, and according to the rules of procedure, both civil and criminal, the list of cases under examination has to be posted in a public place of the courthouse with at least 3 days before the date set for the hearing
. 

The principle of publicity has several exceptions, allowed right in the constitutional text. The Civil Procedure Code stipulates that the hearing may be declared secret for the entire trial duration or for the conduction of certain procedural acts. Thus, closed hearings may take place only for the purpose of protecting information which is a state secret, commercial secret or of any other information the disclosure of which is prohibited by the law. 

The court session/proceedings may be declared secret at the request of the interested party or ex officio but the court shall in any case motivate this measure
 (art.23(5) Civil Procedure Code, art.18(3) Criminal Procedure Code). This measure may concern the hearing of the entire court proceedings or only a part of it. The delivery of the judgment however shall in all cases be made in a public hearing (art.23(9) Civil Procedure Code, art.18(4) Criminal Procedure Code).

Analyzing the approach of the principle of publicity in the RM legislation, one may learn that in order to guarantee transparency to the justice delivery process, the Moldovan legislator has provided for a series of rules, amongst which the following should be mentioned:
1. The possibility for every person to find out the place and the hour of the hearing, with at least 3 days before the term set of the court session.

2. Holding the hearing publicly, save the exceptions allowed by the law.

3. Indispensable motivation through a special procedure act (court order) of the entire or partial holding of the proceedings in secret (with closed doors).

4. Public delivery of judgments, without derogation.

All these rules implicitly call for the existence of the material conditions necessary for their observance, as well as their adequate interpretation from the behalf of the judges. Nevertheless, the practice has proven the existence of a very distant situation from these standards.

Regarding the international importance acknowledged to the principle of publicity, one should say that it enjoys a wide regulation in the most famous international legal instruments of human rights and fundamental freedoms. Among the international documents ratified by the Republic of Moldova in this area, we indicate:

· Universal Declaration of Human Rights, December 10, 1949, in force for the Republic of Moldova since July 28, 1990 (see art.10).

· European Convention of Human Rights and Fundamental Freedoms, November 4, 1950, in force for the Republic of Moldova since September 12, 1997 (see art.6(1) ECHR).

· Covenant on Civil and Political Rights, December 16, 1966, in force for the Republic of Moldova since April 26, 1993 (see art.14).

II.3. Ethical duties of the judge connected to the principle of trial publicity
We have to admit that the entire value of the judicial authority depends on the people who exercise it. Due to the specific of the judges’ work, they have to meet a series of requirements of professional, moral and ethical kind. The observance by the judges of these requirements is best checked by the ordinary public. Therefore, the publicity of the trial is capable of inducing an impeccable behaviour by the judges at the trial and a well-functioning of justice as a whole.
Considering that justice is delivered by the court in the person of judge, the legislator has provided a series of obligations for him. In this context, art.15 of the Law on the status of judge provides that the judges are bound to comply exactly with the requirements of the law in the justice-making process, to ensure the protection of the rights and freedoms of the citizens, their honour and dignity, protection of the society’s interests. At the same time, while making justice, the judge shall prove a high level of culture and professionalism, shall be impartial and human. Moreover, the judges in the exercise of their duties, as well as outside the working environment shall refrain from acts which may discredit the judiciary, compromise the honour and dignity of judges, or raise doubts on their objectivity.
The Judges’ Code of Ethics (passed at the judges’ annual conference on February 4, 2000) provides the following with regards to the judge’s conduct in the exercise of his office duties:

· The judge, while considering the case, shall get into its essence, avoid hurry and superficiality, without delaying the court trial;

· During the court session, the judge shall be formal, sombre, polite and shall avoid offending the honour and dignity of the participants at the trial;

· During the court session, the judge shall manifest calmness, tolerance and shall refrain from taking any actions or making any gestures that may create the impression that he/she is subjectively involved;

· The judge shall react at any violation of laws and rules of ethics by other judges, prosecutors or lawyers.

III.
FINDINGS OF THE STUDY
In section I.2. above we have indicated 4 indispensable elements of the full exercise of the publicity principle, according to the current legislation pf the Republic of Moldova. For a clearer presentation, the findings made will be illustrated following the structure / sequence of these 4 elements of the principle of publicity highlighted above. 

III.1. The possibility for every person to find out the place and the hour of the hearing, with at least 3 days before the term set of the court session
According to art.193(2) of the Civil Procedure Code the president of the hearing shall order the roll to be posted in a public place at least 3 days in advance of the term set for the trial, and the Criminal Procedure Code provides in art.353(2) that the judge ensures that the list of the cases set for trial shall be drawn up and posted in a public place with at least 3 days before the set term.

Regarding the observance of this rule in the sector courts of Chisinau municipality, we have found that only three out of the five sector courts abide by the requirements of the law in this respect
. However, even in the courts where this practice exists, it is uneven and frequently defective:
· The list of court sessions made public is incomplete, meaning that it does not include all the cases in the course of examination by all the judges from the respective court;

· Even if the list of trials heard by one judge is present, it does not always contain information regarding all the trials of that judge;

· In the list of trials made public in the court’s premises, frequently the place where the court session will be held is not specified.

These irregularities which have been identified by the project’s monitors raise in practice serious obstacles in guaranteeing the public’s access to the court trials.

In fact, the project’s monitors indicated on that fact that when they had come to court to conduct the monitoring of the observance of the publicity of the hearing, this was the first problem they would come across: often the list either did not specify the place where the court session was held, or this list was simply absent. In this case, they requested the needed information either from the registry of the court (frequently busy with something else more important to do), or from the court clerks (who do not feel committed to help someone in such cases), or they would simply open door after door of the judges’ offices, asking them whether they would be holding a hearing, when and where. We have to mention also that sometimes even the whole perseverance of our monitors was enough to find out whether a given judge would be holding a hearing on that particular day, having to wait for hours in row in the corridors of the courthouse.
III.2. Holding the court session publicly, save the exceptions allowed by the law

We reiterate that art.23(1) of the Civil Procedure Code provides: „in all the courts the hearings shall be public.”, and that art.18(1) of the Criminal Procedure Code – „in all the courts the hearings shall be public, save the exceptions allowed by this article”.

This rule implies that the trial shall be carried out before the court in a public manner, meaning before the trial parties and any other third parties that might want to assist. This further means that the room in which the hearing is conducted shall provide for all the necessary conditions to allow the practical implementation of the trial’s publicity: to have a reasonable size, with special places provided for the public. It is not necessary to engage in a sophisticated logical exercise to understand that the room in which a public court hearing is held should be itself public. Nevertheless, the striking majority of trials considered by the sector courts take place in the judge’s office. One should ask himself: how public such a room is? Very often in the judge’s office, where the court session is held there is not enough space and chairs, not even for the parties, not to speak about third parties from the public! More than that, how much space for trial solemnity does a derisory distance between the parties to the trial and the judge is allowed in a judge’s office?


III.2.1 „Office” justice
According to the results of the monitoring, only 16,2% of the court sessions held in the sector courts take place in a courtroom, while a tremendous majority of 83,8% of the court sessions are held in the judge’s office. At the Chisinau Court of Appeals, all (100%) of the monitored hearings took place in the courtroom.

Does such a situation amount to a violation of the constitutional principle, according to which the court hearings are public? No doubt it does. The question however is whether the responsibility for this lies only with the judges. The main problem is that the sector courts are not provided with a sufficient number of courtrooms. At a first glance, this serous problem seems to one of a completely objective character: indeed, why should the judge be blamed for the fact that there are too few courtrooms in the court and that the judge’s workload considerably exceeds the capacity offered by the reduced number of these courtrooms? Nonetheless, after having determined what is the number of judges from every sector court from Chisinau municipality and what is the number of available courtrooms in these courts, we have established the rate of the competition between the judges from a courthouse for every available courtroom (i.e., in the Centru sector court, the competition rate is of 17 judges per courtroom, in Botanica sector court – 3,4 judges per courtroom etc.). Than, we compared these figures with the monthly workload of cases per judge from every monitored court. In such a way we came to the conclusion that besides the acute shortage of courtrooms in the Chisinau sector courts, there is also an irrational management of the already available ones: either judges are not organizing well the working hours, or certain judges simply prefer to hold the hearings in their offices, where the access of the public is extremely difficult.
Another aspect of the problem of the lack of courtrooms in the sector courts is that the admission of the public in a courtroom is very different from the admission of the public in a judge’s office in order to stay at the hearing. Thus, the monitoring proved that that it is simpler for the public to get in a public hearing when it is held in a courtroom, than when it is held in the judge’s office. 

The judges tend to be more suspicious and careful with the people who are trying to get into their offices, and are more “keen” to check their identity, occupation, goal the pursue from staying at the hearing etc. Some judges are so surprised of the public’s wish to exercise its constitutional right to assist at a public hearing that they sincerely acknowledge that is for the first time in their entire judicial carrier „...when someone seeks to stay just like that!”. There are not seldom the cases when judges claim not to have enough chairs for the public, that there is no enough space for third parties who wish to stay, although on every occasion it was only one person not related to the trial who requested the permission of the court to stay at the public hearing. 

III.2.2. Attitude of the judges towards the public

Another important factor, besides making public the list of cases pending trial and the place of trial, is the attitude which the judge displays towards the public. 

Thus, during monitoring we have discovered cases when certain judges, not having enough space in their offices and free chairs for the public said: “Our hearings are public and everyone may assist!”, while other judges, even if they presided the hearing in a courtroom provided with perfect possibilities for the public wanting to assist, used to prohibit the access to the courtroom, using the following formula: “I am not the only judge who has  a trial, go find someone else’s trial!” or they simply chased the people away from the courtroom, hitting the door with anger. 

The monitoring forms on the observance of the principle of publicity have offered the opportunity to study each time the reaction of judges towards the public wanting to participate at the trial. We have divided these reactions in three main categories: adequate, concerned and inadequate.

As a result, we have concluded that 78,6% of judges denote an adequate attitude towards the public. Among them, 1,4% mention expressly to the person demanding to assist the hearing and to the participants at the trial that in accordance with the legislation, the trials are public and no one has to ask for the permission to enter the courtroom (sometimes the office of a judge) to assist at a public trial. Other 77,2% take no attitude at all towards the public, simply ignoring their presence. We have qualified such a conduct as adequate, since the participation of third persons at the hearings was possible, thus being in accordance with the law.

Other 9,4% of judges show a negative reaction towards the persons wanting to assist at the trials under their examination: 0,9% verify whether the person wanting to assist at the trial is not a mass-media representative and if they are convinced that it is not the case, they say with relief “OK, if you are not a reporter, you can participate at the trial!”; and 8,5% manifest an obvious fear of a control. Some of them are scared of an internal control; others denote an abstract fear to be “controlled” in general: (“Are you checking on us?”). We have to mention that the monitors of the project during the process of monitoring used to come back several times at trials considered by the same judges and some of the judges were alarmed by the repeated presence of unknown persons. Considering this, such kind of reaction makes us wonder which is the degree of independence the magistrates experience as judges in the Republic of Moldova?

And finally, 12% of the judges prove an inadequate conduct towards the public, which is incompatible with the exercise of the position of judge. Among them, 5% make inadequate jokes, either about the person who wants to assist at the trial, or about his/her demand to assist at the hearing. These types of “jokes” made by the judges vary from small commentaries meant to “amuse” the participants at the trial to frivolities and coquetry. And even worse, 7% of the judges have proved to be hostile or even brutal towards the persons wanting to assist at the trial, a conduct that in most of cases was manifested by closing the door in front of the person wanting to assist the trial.  

III.2.3. Admission of the public at the trial: with or without conditions?

The four months monitoring made possible the establishment of the way in which the admission of the public at the hearing takes place. Thus, we have concluded that the implementation of the publicity of the trial takes place generally in two ways: 

· free of any conditions (through unconditional admission of the public at the trial);

· conditionally (the admission of the public takes place only if it satisfies the conditions imposed by the judge).

During the months of November - December 2004 in 13% of the monitored trials, the principle of publicity has not been respected, meaning that every 8th attempt to enter the courtroom (judge’s office), where a hearing was taking place failed. For other five successful attempts, in 35% of the cases, the admission of a person was conditioned by the judge through asking certain questions, the nature of which will be examined below. This means that more often than every 3rd person is allowed to assist at the trial only if he passes “the test” consisting of questions addressed to him/her by the judge. Given the fact that the project monitors constantly activated with one of the sector courts, in the following months of monitoring an unexpected satisfying evolution happened: the doors of the courts have wider opened for the persons who wanted to assist at the trial and suddenly the incidence of the conditional permission to assist at the trial has decreased! Thus, in January 2005 the breach of the principle of publicity has decreased twice (every 14th person was restricted from assisting at the trial) comparing to the first two months of monitoring, and only in 13% of cases the admission was conditioned (every 8th person). In February 2005 in 100% of cases the principle of publicity was observed in the trials that have been subjected to monitoring and only in 4% of the cases the admission of the public was conditioned by the judge (every 25th person).

The satisfying dynamics of the results obtained is susceptible to various interpretations: it is either due to the fact that the judges grew accustomed with the monitors, or they grew accustomed to the very idea that the public has to be freely admitted to the trial, as it is one of its fundamental rights. We will not try to impose a certain opinion. However, we note that there might be a combined justification for this phenomenon.

Now lets see what were the arguments invoked by the judges, when they unreasonably restricted the access of the public to the trial (1.), the conditions they imposed in other cases (2.), as well as the expressions used by the judges to “salute” the presence of public in the trials examined by them (3.). 

1. Generally, the reasons claimed due to which the implementation of the principle of publicity was not possible, even if the trial was announced public, have varied from the lack of space and chairs in the office of the judge, “the tensed situation in the country” which would allow the judge to limit the presence of the public at the hearing to absolute unreasonable refusals to admission of the public to the trial, like: “The judge has anyway a lot of work to do!”, “I am not the only judge and I am not the only one having trials under examination”. The reasons most often presented by judges in order not to admit the presence of the public in a trial, recognized by them as being public can be classified as following:

· lack of space

· mistrust for the persons who want to assist at the trial

· avoidance to create inconveniences for the participants at the trial with the presence of foreign persons (“I cannot allow you to assist as this trial, being a divorce trial, I do not think the parties will agree to it!”; asked, the parties claimed that had nothing against the presence of other persons at the trial; asked whether the hearing was public, the judge said: “Yes, but go to a different judge!”).

· feeling of being offended by the willingness of other persons to assist at the trial. They have the impression that the people who want to assist at the trial invade their private space.

2. The admission of the public has been conditioned by the judge by formulating the following types of questions / demands: 

· Questions / demands to establish the identity of the person

· Checking whether the person is not a mass-media representative 

· Requesting the presentation of different identification acts.

3. Commentaries made by judges when they allow the unconditioned access of the public to the trial can be classified as following:

· Informing the persons about the principle of publicity (“You might want to know that the Constitution of the Republic of Moldova provides the publicity of court hearings, therefore you do not need to ask for permission!”)

· Express invitation of the person wanting to assist at the trial to get in the room (“Our doors are opened!”)

· The indirect invitation of a person (“Of course it is possible…, if you want to assist, there is no problem!”).

· Addressing different surprising questions (“You are checking on us, aren’t you?”, “Have you nothing better to do during the holiday season?!”, “Are you by any chance related to one of the parties to the trial?”)
· Jokes (“Please, come in! I see, you  are going to write to BBC about me!”)

· Trying to convince the person that the trial is not interesting (“Yes, you may assist at the trial, but you’ll be easily bored!”, “If you want… we will pronounce the decision today!”, “Well, we are actually already close to the end…!”)

· Irritation (“You really cannot go to someone else, can you?!!”).

III.3. Indispensable motivation through a special procedure act (court order) of the entire or partial holding of the hearing in secret (with closed doors).

In accordance with art. 23(4) of the Civil Procedure Code, “The hearing can be declared secret for the entire trial or only for the completion of certain procedure acts”. Art.18(2) of the Criminal Procedure Code reads “The access to the hearing may be excluded for the press or public, through a motivated court order, throughout the entire trial or only a part of the trial, in the interest of morals, public order or national security, where the interests of juveniles or the protection of the private life of the parties so require, or to the extent strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the interests of justice.”

In conclusion, the court has a discretionary power to declare the hearing or the entire trial closed (secret), for as long as it respects the legal provisions, according to which:
· the hearing / trial may be declared closed in the presence of one of the grounds stipulated by the applicable procedure law (civil or criminal);
· the relevance of the ground on which the hearing / trial is intended to be declared secret shall be indicated in a special procedural act – motivated court order. 

As a result, the simple existence of a legal ground is not sufficient. It is also necessary to respect a legal formality, materialized in the adoption of a motivated court order. These two conditions have to be met together, as only in such a way abuses of a secret justice may be avoided. 

Now let’s investigate the legal nature of this procedural document. The court order represents an act issued by a court or by a judge through which the merits of the case are not settled. From the very beginning, it should be mentioned that the motivated court order of declaring a trial / hearing closed is rather unique, because it comes to “shorten” an abstract and general right of the public to assist the hearing in favour of a concrete right of the participants to the trial not to make certain aspects of their lives, activities etc. public. There are no other types of court orders which refer to a right of the public in such a direct and acute way. Thus, affecting the right of a large and vast subject on one hand, in order to protect a singular right on the other hand, the judge has to manifest all the wisdom inherent to his profession in order not to undermine the trust of the society representatives in the authority he/she is invested with.

Which should be the form of this court order and when should it be adopted? From the provisions of art.269 of the Civil Procedure Code and art.342 of the Criminal Procedure Code, it results that the court order can have two forms:

· court order as a separate procedural document by which complex problems are being solved, adopted by the court in the deliberation room (in accordance with art.269(1) of the Civil Procedure Code), or court orders on preventive measures of protection and assurance, objection, declination of competence, transferring of the case, ordering of an expertise, as well as interlocutory court orders, signed by the judge, or, if the case, by all judges from the panel of judges (art.342(2)of the Criminal Procedure Code);
· court order as a procedural document integrated in the minutes of the hearing (or the so-called protocol form of the court order) concerning the solving of simple problems, which does not require to be adopted in the deliberation room (art.269(2) of the Civil Procedure Code). In case of a criminal trial, this type of court orders refer to the other issues that are not indicated in par.(2) of art.342 of the Criminal Procedure Code (art.342(3) of the Criminal Procedure Code). 

No matter the form, the court order is read immediately after the adoption (art.269(3) of the Civil Procedure Code), and in accordance with the Criminal Procedure Code, the court orders (also taken in consideration the two forms) adopted during the hearing of the case shall be pronounced in public (art.342(4) of the Criminal Procedure Code).

Which of the above two forms of the court orders is suitable to settle the issue of declaring a hearing / trial closed? Probably the answer to this question depends on the qualification of this problem: simple or complex.

Our opinion is that this problem cannot be considered simple, due to the fact that, as we have noted above, it concerns the restriction of a vast and abstract right – the public, the presence at the hearing of which represents a guarantee of a fair trial for the parties. However, due to the fact that the courts of law give different appreciation to this problem, qualifying it as “simple” in order to adopt the protocol form of the judicial court order. Article 274 (2) let. f) of the Civil Procedure Code provides that “the minutes of the hearings include…” inter alia “the court orders adopted by the court of law without deliberating in the deliberation room”
 , the art.275(4) stipulates that “the minutes of the hearing has to be concluded and signed in not more than 5 days since the date of court order of the hearing…”. The Criminal Procedure Code stipulates the 48 hours term for the editing and signing of the minutes by the president of the hearing and by the registrar.

Although the Civil Procedure Code does not mention this fact, we consider that namely the text of the court order, even in its protocol form, should not be applied the 5 days term, in which the minutes after the hearing is concluded, since art.269(3) of the Civil Procedure Code provides that the minute is read immediately after the adoption. As a matter of fact, there is no point in reading a court order 5 days after the hearing.

From the monitoring practice, we have concluded that, as a rule, the judges interpret the civil procedure norm concerning the obligation to adopt a motivated court order of declaring the trial closed in the sense of sufficiency of the protocol form for such a court order. Moreover, usually such court orders are missing at the moment when the judge announces the public wanting to assist at the trial of the fact that the hearing will be held behind the closed doors.

Thus, from all the trials (civil and criminal) declared closed, a motivated court order at the moment of declaring the trial closed was adopted only in 30% of cases. The reasons invoked in the court order usually refer to the need of respecting private life and not disclosing of confidential information.

In 70% of cases in which a court order did not exist at the moment of declaring the trial closed, the reasons invoked by the judges who announced the hearing closed, were the following:

· indication of legal grounds of declaring a hearing closed, without noting the reasons of absence of a motivated judicial court order at the moment of declaring the judicial hearing closed;

· lack of time for adopting a motivated judicial court order (concerning the presence of a motivated court order: “It is absent! I have no time!”);
· explanation of procedural norms (“When intimate issues are discussed, the Civil Procedure Code provides that the hearing has to be declared closed! The judicial court order will be concluded later!”); 
· irritation related to the demand to present the motivated court order (“ The hearing is closed, secret and that’s it…!”).

Looking at the current state of affairs from the Chisinau sector courts, we came to the conclusion that: first of all, the approach of the integrated-in-the-minutes form of the court orders of declaring the hearing/trial closed, is incorrect, because this problem cannot be interpreted as simple, in the sense of art.269(2) of the Civil Procedure Code. Secondly, even if we are to admit the protocol form of the court order, its text has to be included in the minutes of the court hearing indispensably during the hearing and not at a later stage.

III.4. Public delivery of judgments, without derogation
The public delivery of judgements is one of the key elements of the principle of publicity. It is actually one of the fair trial requirements provided by the European Convention of Human Rights.

The Civil Procedure Code, as well as the Criminal Procedure Code provide public delivery of judgements in all courts of law
. In a civil case, the trial participants who missed the court hearing are sent a copy of the judgement within 7 days since the adoption of the judgement in a public hearing
. The criminal procedure rules also provide the terms in which the trial participant (usually the arrested defendant) is handed over the copy of the sentence or of its operative provisions
. However, in a public trial, only the introductory part and the operative provisions of the judgment are pronounced
 (art.242(1) of the Civil Procedure Code) or only the operative provisions of a judgment (art.343(1) of the Criminal Procedure Code); after that the court has a 15 days term in civil cases
  and 10 days in criminal cases
 to edit the full text of the judgement and, implicitly, to supplement it with other mandatory parts of the judgement: the introductory, descriptive and motivation parts. Taking into consideration that the current legislation provides no alternative ways for the public to see the entire text of the judgement, it is simply deprived of any possibility to see a whole judgement.

In the European Court of Human Rights case-law there have been accepted such a form of judgement publicity as the pronouncement of the text of the judgement in a public hearing, with further possibility for any person to have access to it, by demanding a copy of the judgement from the registry of the court. In a case against Austria, the European Court has not considered as judgement’s publicity being respected when only a copy of it was handed to the applicant; while third persons could demand a copy of the judgement from the registry, only if they could prove the existence of a legitimate interest. In this context, the Court has noted that each person, no matter his/her interests, must have the possibility to see the text of the judgement. In these circumstances, the Court ruled that there had been a violation of article 6 paragraph 1 of the European Convention of Human Rights.

In the course of the project’s implementation, this aspect of publicity of the trial has not been monitored. However, taken into consideration the direct link between the publicity of the hearings and judgement’s public pronouncement, we reached the conclusion that the last was directly proportionate to the rate of respecting the publicity of the court hearings.

    
III. 5. The public reaction to the Republic of Moldova judicial realities

Following the monitoring of this project, 303 comments have been collected in brochures and 25 comments on the website (over 800 visitors).

It is to note that the trials’ verbatim records readers were invited to formulate any kind of comments (and their impressions) in the brochures and on the site. Revising the collected comments, these could be classified as follows:

· Comments about the project’s utility;
· Comments about the judges’ ethics;
· Comments about the observance of the trial procedures.
In 15 (17,8%) brochures with trial verbatim records the commentators had referred to the project’s utility, underlining its instructive character. Only two of them made negative references to the implementation of such projects.   

Practically, for all the trial verbatim records the readers made comments on the judges’ ethics. Thus, only in 12 (14,3%) trials presented in brochures/on the website from the total of 84 that have been monitored, in the commentators’ opinion, the judges’ behaviour fitted with the professional ethics’ standards. In 72 (85,7%) hearings presented in brochures/on the website, judges talked on the phone, made various remarks concerning the personality of the parties to the trial, have treated them in an informal manner, using a rude language. At the same time, the readers also noticed the impolite language of the parties to the trial, who sometimes talked without judges’ permission, the latter failing to maintain control over the situation in the court hearing.

Nevertheless, almost every single comment refers to the observance of the trial proceedings. In the commentators opinion, in 36 (42,8%) hearings presented in brochures/on the website judges violated the procedure. For instance: there is no compliance with the legislation on the functioning of languages during the trial (the trial is often held in two languages at once, the judge and/or the parties speak Romanian and Russian all at the same time), whereas the judge, sometimes, plays the role of interpreter; the judge seems not to know the contents of the file; the case is not ready for the court debates; the parties’ presence at the trial is not verified by the judge; the rights and the obligations of the parties at the trial are not stated out; the procedure of the witnesses’ interrogation is not respected etc.

In 30 (35,7%) cases, the commentators expressed the opinion that the atmosphere in the judge’s office and his/her behaviour obviously contradicts the principle of the trial solemnity. For instance: cigarette’s smoke in the judge’s office, presence of singing birds in cages in the judge’s office; sometimes the judge is mocking on others, raising the tone of voice at the parties in trial, using expressions which humiliate the parties.    

Mainly, in all the trial proceedings the parties have to talk twice slower, due to the fact that the register does not manage otherwise to take the minutes, thereby the trial becomes a lesson during which the judge or the parties  dictate to the register what he/she should write.  

IV. CONCLUSIONS AND RECOMMENDATIONS

The implementation of the project “Transparency of Justice and Increasing Judges’ Responsibility” has determined the following conclusions:

IV.1. 
Whereas the legal framework

IV.1.1. Regulation of the publicity principle

Whereas the legal framework is concerned, the principle of trial publicity is enshrined and these regulations comply with European standards; the Moldovan legislative authority having thus secured a satisfactory level of transparency of justice administration. Nevertheless, the judicial system is far from being a transparent one. De facto these provisions are not implemented, existing as purely declarative; meanwhile society lacks any efficient mechanisms to oppose this process. 

IV.1.2. Regulation of the State’s right to regress actions against judges breaching the principle of publicity

The failure to observe the provisions of article 6 paragraph 1 of the European Convention for Human Rights may entail accountability of the Republic of Moldova before the European Court of Human Rights. Therefore, it would be appropriate to promote and draft a mechanism to enhance the accountability of judges, such as, for instance, the State’s right to regress actions against the judges, who have delivered judgments, having determined Moldova’s accountability before the ECHR.

IV.1.3. Regulating and interpreting legal provisions related to issuing motivated court orders on declaring the court session/proceedings closed

There is a need to revise the institution of the court order declaring the court session closed. In civil proceedings such orders should be construed by judges as susceptible to settle more complex issues, requesting the adoption of an order as a separate document (article 269(1) of the Civil Procedure Code), meanwhile in criminal proceeding, this kind of orders need to be directly mentioned among the categories of orders to be drawn up as a separate document (article 342(2) of the Criminal Procedure Code). 

Although the texts of the procedure codes will not be amended, there is still a need for a coherent interpretation by judges whereas the adoption of motivated orders on declaring court session/proceedings closed is concerned. The text of the order declaring the court session/proceedings closed needs to be drawn up during the court session examining the issue, because according to procedure rules, the text of the order needs to be read immediately after delivering the order. For this reason, its text, as well as any other court order text, may not be drawn up at a later date, along with the editing and amendment of the court minutes; otherwise it excludes its reading immediately after delivering the order and, consequently, entails the failure to comply with the procedure rules for delivering court orders.

Therefore, the audience is to be allowed to attend the court session until the text of the court order declaring the session/proceedings closed is read out loud. Or, it is appropriate for the audience to be able to take knowledge of the reasons for its removal from the court room. Otherwise, the procedure rules for the delivery of motivated court orders are breached and the attendance of the public from court sessions is excluded with no valid motivated order, thus contrary to legal provisions.


IV.1.4. Regulation of judicial ethics

The Law on the status of judges provides general guidelines in respect of the ethic and moral profile of the judge, and the Law on the disciplinary board and disciplinary accountability of judges provides the breach of Judges’ Ethics Code as a reason for entailing the magistrate’s accountability. There is an Ethics Code of Judges in Moldova, as adopted by the Judges’ Conference on February 4, 2000. To secure the actual implementation of this code it would be appropriate to invest it with the legal authority of a law.

IV.2. 
Whereas the practice to hold public hearings

The practice to hold public hearings is precarious, particularly among sector courts. The factors determining such failures are the following:

· Objective factors – scarcity of court rooms and non-uniform distribution of workload among same level court judges;

· Subjective factors – unsatisfactory organization of judicial activity within courts, failure to post the court roll, failure to allow audience in proceedings etc.


IV.2.1.
Publicity and solemnity of proceedings held in judge’s office

Around 83,8% of proceedings on cases examined by Chisinau sector courts are held in judge’s office, the space of which does not allow the actual implementation of the constitutional principle of public hearings. The small area of offices has an adverse effect in the solemnity of court hearings. The violation of this principle has been acknowledged also by 35,7% of persons invited to comment on the verbatim records of monitored court hearings. We find that this deficiency is partially determined particularly by the small surface of judges’ offices, where justice is most often administered in sector courts. In order to redress the situation it is necessary to increase the number of court rooms in each sector court. Ideally, there should be 1 or at most 2 judges per one court room. As long as the state of affairs does not change in this respect, the publicity of court hearing will stay a simple formality declared in laws and will determine to a large extent the failure of proceedings’ solemnity. 

IV.2.2. Unsatisfactory organization of judicial organization throughout the country

The judges’ workload in one court influences the manner in which sessions are held in that court. As a considerable insufficiency of court rooms has been ascertained in circuit courts, it has been noticed that as a judge’s workload is greater in one court as the probability that hearing are held in his/her office is higher. 

The Law on judicial organization provides for the number of judges to be employed in each court. This number differs from one court to another and it is self evident that it was done with the intention to secure a more or less uniform workload for judges at a certain level. Once practice shows a significant difference between the workload of judges from one court comparing to the workload of judges from another court, it would be appropriate to review the distribution of judges per court.

Meanwhile, these changes would influence a more rational use of court rooms, currently available in all courts of a certain level (particularly, sector courts).

IV.2.3. Unsatisfactory organization of judicial activity within courts 

The non-uniform practice of sector courts whereas court sessions are held in judges’ office, is not always influenced by the different workload of judges in that particular court and neither by the number of rooms available in the court building. If we are to avoid the explanation that judges from certain courts simply prefer to hold session in their own offices, we need to acknowledge an unreasonable management of court rooms and deficiencies in planning court sessions.

IV.2.4. Failure to post the court roll

The text of both criminal and civil procedure codes provides directly for the task of each judge or court chairman to post the cases on the roll of the respective court, at least 3 days before the session. In practice, only 3 out of 5 Chisinau sector courts comply with the legal requirement in this respect. It is necessary for the situation to be addressed on all courts in Moldova, by posting the roll as requested under the law and to have the roll contain all necessary elements: name of the case, name of the judge/panel examining the case, date, time and place (room/office) where the session is to be held.

IV.2.5.
Unmotivated failure to admit audience to the proceedings 

The practice of failing to admit persons wishing to attend public court sessions represents both a violation of domestic law and a breach of international legal instruments on fundamental human rights, directly providing for the publicity of court hearings as one of the most important guarantees of the right to a fair trial. In spite of court room scarcity and of the small space available in the judges’ offices, the monitoring under the project “Transparency of justice” proves in the most convincing manner that the attendance of the audience to proceedings is an issue the judge is free to decide based on completely subjective grounds. We remind that during the first monitoring month, November 2004, judges have tolerated the unconditional attendance of the audience only in 64% cases, meanwhile during the last monitoring month, February 2005 - 96% of monitored court sessions.


IV.3. 
Whereas the publicity of court judgment

To secure the transparency of the act of justice and to avoid Moldova’s accountability before ECHR for a violation of Article 6 para.1 of the Convention, there is a need to secure access of the general public to the text of judgments.


IV.4. 
Whereas the ethics of judges during proceedings

Meanwhile, one may not ignore the cases of completely inappropriate or sometimes offending behaviour of judges during court sessions. The remedy of the situation of judicial ethics depends entirely on judges themselves. Nevertheless, having candidates pass psychological tests (and eventually a general culture test) upon their accession to the judge’s profession would reduce the number of cases of inappropriate conduct of judges, discrediting the judiciary.

� See art.193(2) of the Civil Procedure Code of the Republic of Moldova and art.353(2) of the Criminal Procedure Code of the Republic of Moldova.


� Viorel Mihai Ciobanu, „Theoretical and practical treaty of civil procedure”, vol.I, p.140-141.


� The roll is posted publicly only in the sector court of Botanica, Buiucani and Ciocana, while in the sector courts of Centru and Rîşcani the list of hearings is not exposed anywhere.


� See also article 336 (3) p. 7) of the Criminal Procedure Code of the Republic of Moldova


� See articles 237 and 259 of the Civil Procedure Code of the Republic of Moldova and article 340 of the Criminal Procedure Code of the Republic of Moldova.


� See article 399 of the Criminal Procedure Code of the Republic of Moldova


� See article 259 of the Civil Procedure Code of the Republic of Moldova


� See article 242 (1) of the Civil Procedure Code of the Republic of Moldova


� See article 242(2) of the Civil Procedure Code of the Republic of Moldova


� See article 343(1) of the Criminal Procedure Code
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