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INTRODUCTION

The implemented reforms (economic, political, social, legal) have goals which are determined, pursuing the internal consolidation of the country, strengthening the position of the Republic of Moldova internationally, growth of the population’s welfare, ensuring the functioning of a modern democratic state’s mechanisms. One of the set priorities is removing the factors which hinder the enforcement of the rule of law, amongst which a particularly precarious factor is the corruption scourge. This anti-social phenomenon undermines the human rights and liberties, defects the administration of public matters and rots the very foundation of democracy. Fighting corruption is a primary preoccupation of most of the state’s institution; it is in the focus of mass media, international organizations, civil society’s representatives; documents necessary to prevent, combat and punish the perpetrators are drafted. Despite all the taken measures, it is impossible to say that their effects meat the expectations, while the size and importance of the affected spheres call for strategic and new approaches, aimed namely at preventing the phenomenon, reduce its prevalence and diminish its effects.
It is common knowledge that in the Republic of Moldova corruption is favoured also by the imperfection of the regulatory framework, by the so-called “legislative inflation”, in the conditions of which, the legal regulations applied are no longer factors of stabilizing and organizing the society, but, enforced defectively, contribute to the appearance and perpetuation of the corruption. The legal rules included in the legal regulations bear a general mandatory character, are presumed to be imperative and “lawful”, and accepted by all the subjects they are designed for.  However, if a legal provision contains lacunas or elements that allow for its inadequate enforcement, this situation is regarded as a given in itself, the individual subjects of the regulated relationships acting sometimes according to their own perceptions and subjective interests. The legal theory and practice realized this happening and reacted by developing counter-mechanisms, one of the most effective mechanism to this effect, applied at its initial stages, being the expert review of the draft (and in force) regulatory acts, the newest of which being the review of corruptibility.
This Guide was drafted in accordance with the provisions of the Law No.780-XV of 27.12.2001 on legislative acts and the Law No.317-XV of 18.07.2003 on the regulatory acts of the Government and of other authorities of public and local administration. The Guide aims to make an input to the writing of expert reviews which will identify the legal provisions with the potential of favouring corruption, constituting the theoretical-practical support for the activity of expert reviewing of the regulatory acts.

This Guide is applicable for the expert reviewing of draft legislative acts, drafts of other regulatory acts, including of the authorities of public and local administration. The corruptibility expert review based on this Guide will be carried out regarding the drafts of integral acts, as well as for drafts of amending, completing and repealing such integral acts. The Guide applies also in the process of expert reviewing of the currently in force legislative and regulatory acts.
The conclusions reached on the basis of this Guide cannot contain allegations of the wilful including in the draft of in the regulatory act which is in force of concrete elements of corruptibility. It should not be used to detect and present possible corruption schemes and the examples used do not indicate on the fact that the respective norms have generated in the past or are generating in the present corruption practices, the examples only illustrate that such processes might occur. 
CHAPTER I.
GENERAL PROVISIONS

Section  1.

Terms and Definitions

1. For the purposes of the current Guide, the following terms shall mean:

corruption – anti-social phenomenon expressed in illegal actions or omissions in the public service, social, political, economic, financial fields, regardless of the type of ownership and the legal form of organization of the legal entity, in which two or several parties participate, one of which being a person with responsibility functions engaged in public service or which manages a commercial, public or another non-governmental organization, interested in gaining advantages, in achieving economic, financial, political interests or any other undue benefits and which affect the human rights, legal interests of an owner, public interests, state security;   

corruptibility – possibility resulting from legal norms of favouring the occurrence of corruption acts in the course of implementation of these norms;

draft legislative acts –  drafts of constitutional, organic, ordinary laws and decisions of the Parliament of regulatory nature;

draft regulatory act – drafts of acts with regulatory nature of the President of the Republic of Moldova, Government, other authorities of the central and local administration, establishing mandatory rules of repeated applicability to an undetermined number of identical situations; 

reference norm – norm with makes a reference to another norm from the same or from a different regulatory act;
regulatory competence transmission norms (white references) – norms which transmits to the public administration authorities the right to institute certain mandatory rules of conduct or which refers to an non-existing act; 

corruptibility expert review – process of expert reviewing of the draft laws and of other regulatory acts in the view of identifying the rules which favour or might favour elements of corruptibility; 

expert – person who possesses theoretical knowledge and practical skills which allow him/her to recognize the elements of corruptibility in a regulatory text;


elements of corruptibility – regulatory provisions which favour or which may favour corruption;

public authority – any organizational structure or body, instituted by law or by regulatory act, which acts in the capacity of public power for the purpose of achieving a public interest;

           person with responsibility functions – person to whom in a state company, institution or organization or in a local public administration entity or in one of the above subdivisions is granted permanently or provisionally, by virtue of a law, by appointment, election or by virtue of a task certain rights and obligations in order to exercise the functions of a public authority or administrative actions of disposition or organizational-economic;

person who administrates a commercial, social or other non-state organization – a person who administrates a commercial, social or other non-state organization, is considered to be the person who, within the above-indicated organizations or within a subdivision thereof, is given, either permanently or temporarily, by appointment, election, or assignment, certain rights and obligations with a view to the exercising of public authority functions, or of administrative actions of management, or economic–organizational actions.  

Section  2.


Legislative Acts
2. The legislative acts are the legal basis of the country, the main sources of the modern concept of the „rule of law” – state in which all are equal before the law, in which nobody, not even the state, is above the law. The legislative acts are the acts adopted by the sole legislative authority of the state – Parliament of the Republic of Moldova, on the basis of constitutional norms, according to the procedure established in the Rules of the Parliament and in other regulations in force. Most of the legislative acts have a state, coercive, general, impersonal, enforceable and applicable to all, ranking the highest in the hierarchy of the regulatory acts of the Republic of Moldova. The reference legal document in this field is the Law No.780-XV from 27.12.2001 on the legislative acts, which establishes the manner of initiation, drafting, expert-reviewing, editing, interpretation and coming out of force of the legislative acts, the means, methods and techniques employed in this sense. Conventionally, the legislative acts may be divided in two main categories: laws and other legislative acts.
2.1 Categories (Types) of Legislative Acts and Their Legal Power
2.1.1 Laws
a) Constitution and laws of revising the Constitution (constitutional laws) are supreme legislative acts, having the highest status in the hierarchy of the legal norms of the state and of the society. The initiation, drafting and adoption of the constitutional laws are subject of special rules and procedures, aimed to confirm the respective supreme status and to ensure that the drafted acts and indeed „constitutional”, „fundamental”. The constitutional laws are adopted with a qualified number of votes of the deputies of the Parliament (at least 2/3), only after receiving a positive advice from the Constitutional Court (passed with the vote of at least 4 judges) and only after 6 months since the initiative was submitted. Some of the constitutional laws (on the revision of the provisions about the sovereign, independent, unitary and neutral character of the state) may be adopted only after their approval through national referendum , in which more that half of the voters should approve it (art.142(1) of the Constitution). Revisions which might result in suppressing of the citizens' fundamental rights and liberties or of their guarantees are not admissible (art.142(2) of the Constitution).

b) Organic laws are the legislative acts aimed to develop the constitutional provisions and are passed only to introduce regulations in the fields directly provided for in the Constitution or in other fields in which the Parliament finds necessary the adoption of organic laws.
 Art.72(3) of the Constitution sets a list of fields and problems the regulation of which may be ensured only through organic laws. In a series of constitutional articles references are made to the need of regulating „in laws” and most of the times it is possible to determine that the constituent legislator meant organic laws. Because of the lower status of the constitutional norms, the organic laws are passed with the vote of the majority of the elected deputies, save for the cases when the Constitution itself imposes a large number of votes for passing laws with a special status (for instance, regarding the territorial units with special status of autonomy). According to the principle of hierarchy, the organic laws may be amended (completed, repealed, interpreted) only by organic laws of by laws superior tot hem – constitutional laws
.

c) Ordinary laws, as suggested by their very name, should come to regulate ordinary social relations, without fundamental content. Accordingly, these legislative acts may be adopted in any field of social relations, except for the fields subject of regulation by the Constitution and organic laws. The ordinary laws have a lower status, which is why they are passed with a simple majority of the present deputies (may be adopted with 27 votes). These laws may be amended by legislative acts of the same force (ordinary laws). Although amendment by the legislative acts of superior force is admissible, it is not recommendable, for considerations of legislative technique, systematization and conformity of the legislation.
2.1. 2. Other legislative acts
Parliamentary Decisions are subordinated to laws and, as a rule, are adopted in several special areas: 
· for the organization of the internal activity of the Parliament and of the parliamentary structures; 
· for approving or amending the structure of certain bodies or institutions; 
· for electing, appointing, revoking, destitution and suspending from public offices (decisions of individual character). 
The Law on the legislative acts establishes that decisions may be adopted for approval of acts which do not set legal rules (especially: statements, resolutions, programs, strategies, concepts etc.), as well as in other fields which do not require adoption of laws. These provisions are not sufficiently concrete and in perspective, their content would have to be revisited, and the application – limited. Although most of the Parliamentary Decisions are individual acts, however, there is a series of decisions of regulatory nature. Through such decisions are passed Rules, methodologies or other acts subordinated to the law. Parliamentary Decisions  are passed with the same number of votes as the ordinary laws (majority of the present deputies), if the Constitution does not call for a qualified majority (i.e. electing the President of the country, appointment of the Government and other). They are amended also by means of decisions, valid the condition of the majority (or qualified majority, if the case) of the present deputies. There are essential differences between the Parliamentary Decisions and ordinary laws though:
· decisions can avoid being examined and debated according to the common legislative procedure (some of the stages can be skipped);

· decisions are not subject to the procedure of promulgation and, implicitly, a specific control procedure is avoided.

These aspects and the fact that the fields for adopting decisions are not yet clearly set should be taken into consideration upon conducting the corruptibility expert review.
2.2  Drafting of Regulatory Acts
2.2.1. Initiation of drafting
The principle of the legislation’s stability is one of the main components of existence of the rule of law, which is an essential guarantee for individuals and entities living together in the society, reason for which, the initiation of new regulations of the social relations or the amendment of the existing ones should be carried out in an adequate, planned and coordinated process. The Law on the legislative acts determines the main stages and grounds of initiating the drafting:

a) Scientific research contains:

· scientific analysis of the consequences;

· comparative analysis with the relevant regulations in the EU legislation;

· finding of the incompatibility of the regulations in force with the social needs, with the relevant EU regulations in this field;

· studying the judicial practice and the legal doctrine in the field;

· determining the objectives and field of legal intervention, establishing necessary means for achieving the objectives. 

b) Legislative program: 

· is developed to ensure the regulation of all the fields of social relations, for harmonizing the legislative acts with the EU legislation;

· contains the names of the acts to be drafted and amended for the purpose of their harmonizing with the EU legislation, the fields of the social relations to be regulated, authorities, institutions and persons in charge of their drafting, references to the EU legislation;

· provides the drafting of the most important acts, but does not prevent drafting of legislative acts beyond its scope.

c) Legislative proposals:

· are proposals submitted by the President of the Republic of Moldova or by the Parliament deputies in order to initiate the drafting of one or several legislative acts, related to a specific problem (group of problems); 

· accepting of the legislative proposals the Parliament should pass a decision through which: - sets the deadline for drafting the legislative act; - sets up or delegates to other bodies the duty of  setting up a working group for writing the draft; - determines the amount of retribution of the specialists employed in drafting, other related costs, as well as the sources of financing of these. 

2.2.2. Drafting activity
a) Working group
As a rule, the drafts of the legislative acts are drafted by working groups specially set up and empowered to this effect, including at least 2 experts with completed higher legal education and experienced in the legal field, practitioners, scholars and university professors. In practice, these provisions are not respected, the drafts being prepared in institutions of the public administration, by the employees of these structures, which fall under administrative control and departmental influence. However, of the skills of the working group, the professionalism and independence of its members depends greatly the content of the drafted act and these elements are relevant also for conducting the corruptibility expert review.
b) Preparation of the draft

The initial draft is written on the basis of the proposals made, of the results of the scientific research, of the comparative study and of other pertinent materials. The text should be edited with due observance of linguistic requirements, grammar and punctuation rules characteristic to the legislative act, according to art.19 of the Law on the legislative acts. One of the important conditions of the drafting stage is the justification of the draft legislative act, the informative note drawn up to this effect following to include exhaustive information and as detailed as possible about the conditions that determined the drafting, including the need for harmonizing the legislative act with the regulations of the EU legislation; pursued goals; place of the act in the legislative system, outlining the new elements; expected outcome from its implementation; consistency of the draft with the EU legislation regulations it the given field; economic-financial justification. To evaluate de draft the legal expertise is conducted (mandatory), as well as the economic, financial and scientific expertise. The finalized drafts should have an accompanying file, which should include several data: act on the grounds of which the drafting was initiated; the nominal composition of the working group; the results of the scientific enquiry; the informative note; advisory notes and results of the expert reviews; list of conditioned acts which require drafting or revision in relation to the adoption of the legislative acts.
Special attention should be given to studying the justification and accompanying materials of the draft legislative acts, because their lack or inexplicit nature allows revealing of the first elements of possible corruptibility.

c) Contents of the draft. Constitutive elements
The developed drafts, especially draft laws, should have an ordered and systematized content and structure, the constitutive elements of these legislative acts being determined and explained in Chapter VI of the Law on the legislative acts: title; preamble; adoption clause; general provisions; content provisions; final and transitory provisions.
For corruptibility expert review purposes, special interests are presented by the provisions related to administrative control, responsibility and sanctioning, final and transitory provisions.

2.2.3. Technical procedures applicable the legislative acts
After a certain period of application, the legislative acts may be subjected to certain procedures of bringing them in compliance with the arising social relations. These procedures are amendment, completion, interpretation and even repealing, when there is no longer a balance between the regulations and the social requirements. In all of these cases, it is necessary to observe the rules of research and justification applied to drafting, especially for the purpose of ensuring the observance of the principle of stability of the regulations, related to the objective needs of the social life’s developments. Upon promoting acts of the afore-mentioned type, the principle of application in time, space and to persons should be taken into account. These principles are fundamental, the neglecting and violation of which may lead to „legalized” illegalities, but also to omissions favouring illegal actions of the regarded subjects.
Section  3.

Other Regulatory Acts

The regulatory acts represent the totality of the administrative acts of regulatory character issued for the purpose of organizing the enforcement of the law. The regulatory acts are subordinated to laws and are secondary sources of law. These come to develop the provisions of laws, institute procedures, terms or regulate certain fields provided or delegated for regulation by the law.

The normative acts are issued according to the procedures set for this purpose for the issuing bodies and should be compliant to the provisions of the Law no.317-XV from 18.07.2003 on the normative acts of the Government and of other authorities of the central and local administration.

The rules for initiation, drafting and promoting of the regulatory acts, set by the Law no.317-XV from 18.07.2003 are valid for the acts of the Government, ministries, other central administrative authorities subordinate to the Government or autonomous, local public authorities, including the authorities of the autonomous territorial units of Gagauzia.
3.1
Decrees of the President of the Republic of Moldova

The decrees of the President of the Republic of Moldova of regulatory nature are a variety of the regulatory acts, which are personally issued by the President of the Republic of Moldova in ensuring the execution of his duties as provided by the Constitution and by other laws. According to the constitutional requirements, some categories of decrees are subject of counter-signing by the Prime-Minister. Counter-signing is an institution whereby legal effects are produced for the counter-signed act, by determining its legality and validity. The institution of counter-signing determines interdependence between the Chief of State and the Government, generated by the general rule of the democratic governance, according to which the Government, through the counter-signature by the Prime-Minister of the Presidential Decrees, undertakes political liability for them. The counter-signing authenticates the decree to which thus legal form is granted and establishes that the act is issued according to the rules set for its activity. It is a guarantee of the fact that the Chief of State is not exceeding his competences, granted to him by the Constitution and law.
3.2  
Regulatory Acts of the Government

The activity of the Government is carried out on the basis of its acts, which are adopted in the view of implementing the internal land external policies of the state. The regulatory acts of the Government are decisions and ordinances, adopted don the basis and for the purpose of executing the laws.

The competence of the Government to issue regulatory acts results from the content of art.102 of the Constitution, which sets that the Government passes decisions and ordinances.
3.2.1. Decisions
The decisions are adopted in order to organize the execution of the laws and they have a regulatory, normative character. The decisions of the Government, as acts of organizing the execution of laws, cannot regulate primary social relations, because this is the exclusive field of laws and competence of the legislator, they should set more specific certain procedural or substantive aspects of the laws, but they cannot replace them. The decisions of the executive should comply with the goal of the law according to which they were issued. 

The Constitution determines the issuance of the Governmental decisions for the  organization of the execution of laws. This fact should not be understood as a prohibition of applying the laws besides the Governmental decisions. To be mentioned is that the Constitution, the laws and the treaties have, in principle, direct applicability. However, the laws, most of them, contain provisions by which request the intervention of some Governmental Decisions for the implementation of their provisions. It is logical to require the Government to take measures of application of the law, as it, in the bicefal structure of the executive power, is the one exercising the general lead of the public administration.
3.2.2 Ordinances
Another variety of the Government’s acts are the ordinances, which can be issued according to the provisions of art.106/2 of the Constitution based on a law of abilitation, in order to solve and implement stringent problems determined by the Government’s activity program. Thus, the ordinances may be issued only as a result of a legislative delegation. The legislative delegation implies the right of the Government to issue ordinances bearing the character of ordinary laws. If the decisions of the Government represent the ordinary regulatory competence, than the ordinances are not limited only to the aspects related to the application of laws, they bring regulation which institute primary rules of law, that is displaying the legislative duty. Although the ordinances cross the field of the laws, these are subject to a simplified procedure and do not pass through all the legislative stages, they come into effect upon publication, without being promulgated.

3.2.3. Countersigning the acts of the Government
One of the specific conditions for any decisions and ordinances is their countersigning by the ministers who incur the duty of enforcing them. The institution of countersigning has a special meaning, because it is a condition determining the acts of the Government and a method of transferring the concrete liability to a member of the Government for enforcing the act adopted by the executive. The signature authenticates the fact that the person responsible for the execution of the decision or of the ordinance is familiar with its text and commits to enforce it in practice. The failure to observe the rules of counter-signing of the acts should necessarily lead to their voidance. 

3.3 
Regulatory Acts of the Specialized, Including Autonomous, Central Public Administration

The regulatory acts of the specialized central public authorities and of the autonomous authorities, come to ensure the enforcement of the hierarchic superior acts and are passed on the basis of the existent provisions, contained in laws, decrees, decisions or ordinances. Through these acts are regulated the specific ways of enforcing the norms for the execution of which they are adopted.
The regulatory character of these acts is relevant only if they contain the same legal provisions as that on the bias of which they are issued and if they refer only to certain categories of problems from the administrated field by the issuing body. Most of all, the regulatory acts are passed in order to impose a uniform manner of enforcing the superior acts’ provisions.

3.4 
Regulatory Acts of the Local Public Administration

The regulatory acts of the local public administration come in place as a manner of fulfilling their competences in order to apply the laws, decrees, decisions and ordinances of the Government, as well as the regulatory acts of the authorities of central public administration. The authorities of central public administration issue regulatory acts on the basis of the principle of local autonomy and de- centralization of the public services, but in all the cases these acts are issued on the basis of the law and may not exceed the limits conferred by the law.
The authorities of local public administration and of the administrative territorial unit of Gagauzia issue regulatory acts on the basis of the right to initiate everything related to the local affairs. These authorities may issue regulatory acts also in other fields that those expressly provided by the law. But in all of these cases, the acts of the authorities of local public administration should be in compliance with the principles and requirements of the Constitution, Law on the local public administration, Law 317-2001 and of other legislative acts.

3.5
Special Requirements To Be Considered During Corruptibility Expert Review of Draft Regulatory Acts
While carrying out the expert review of the draft regulatory acts, besides the requirements of the legislative acts shall be considered the following specific requirements:

a) In the Preamble of the regulatory act it shall be indicated the article and/or the entry from the law, decree, decision or other superior regulatory acts on the basis of which the act is issued;

b) The regulatory act cannot contain primary legal norms. This would imply that the content  of the regulatory acts should be in compliance with the provisions and the goal of the law or of the superior regulatory act and cannot introduce new regulations other than those provided for in the law.

c) The regulatory act shall make the provision more concrete and shall specify the procedures through developing the provisions of the superior act;

d) The provisions of the regulatory acts while determining the competences shall take into account the territorial and substantive competence of the authorities called to apply their provisions.

In the control procedures, the hierarchic superior body shall be able to interfere with a timeliness control of fulfilment of competences by the inferior body only this body is subordinated to it or when the respective function was delegated to it.
If the regulatory act provides the completion of functions or delegation of duties, the norms should be clear and precise, indicating the limits of its competences.

In case of issuing a regulatory act by several authorities, the concrete terms of coordination between the authorities and the consequences of the disagreement of one of these should be indicated.

The regulatory act should provide the producing of the legal effects since the moment established by the law or by the hierarchies superior regulatory act. The regulatory act cannot delay the producing of the legal effects of the superior legislative or regulatory act because the last is passed earlier. The acts of enforcing the temporary acts should produce legal effects within the time limits of the act subject of enforcement.

CHAPTER II. 

CORRUPTIBILITY EXPERT REVIEW

Section  1.

Corruptibility Expert Review

4. The corruptibility expert review is a distinct field of expertise, with specific tasks and objectives which are followed and which are imposed for the prevention and/or combating of corruption acts and of any other illegal acts related to corruption.

5. The corruptibility expert review has a complex aspect. The complexity is determined by the interdependence of the corruptibility expert review and the procedures and results of the legal review, as well as, depending on the type of the regulated legal relations, on the presence/lack and the content of the results/conclusions of the economic, financial, scientific, ecologic and other type of expert reviews, including the assessment of compatibility with the EU legislation.
6. If a draft amendment act is subject to the expert review, together with it are subject to expert review the corresponding norms of the act envisaged for amendment by the draft.

7. It is recommended that the corruptibility expert review is conducted by at least 2 experts.

Section  2.

Field of Expertise

8. Corruptibility expert review shall be conducted according to the following fields: 

· Constitutional and Administrative Law, Justice and Law Enforcement, Human Rights and Freedom
· Economy and Trade
· Budget and Finance 

· Education, culture, cults and mass-media
· Labour, Social Insurance, Healthcare and Family care.

9. The list of legislative acts, classified by fields of expertise, is presented bellow in Annex 1 of this Guide and pursues the goal of facilitating the activity of expert reviewing. The list of legislative acts is applicable in the process of expert reviewing the corruptibility also of other draft regulatory acts.

10. The list of fields is not exhaustive and can be subject to change in the future.  

Section  3.

Preparatory Procedures

11. Introductory considerations
The drafting of legal provisions is a complex and responsible process, requiring solid general knowledge, deep specialized knowledge, practical and analytical skills. Most of the legislative and regulatory acts are adopted for an undetermined period of time and of their quality and practical applicability depend the activity of some institutions and of large social groups, the relations in the society as a whole. It is important to create adequate conditions for a careful and detailed preparation of each piece of regulation, to conduct the analysis and prognosis of the efficiency of the future provisions. The authors of the drafting should have enough time to study the existent legislation in the field, to assess the current stats of facts, as well as to make a comparative analysis of the legislation. The practice shows that many of the legislative flaws are due to the “speeded up” character of the drafting and adoption of the legal norms, promoting certain decisions for inadequate lobbying purposes, formally motivated as the “needs at the moment”, “investors’ support”, “social policies of the state” etc. In order to avoid at maximum the presence in the legislative acts or other normative acts the factors of negative influence, the expert review of each draft should have a preparatory stage, of external studs of the relationships and factual situation in the field, of the pertinent information.
12. Sources of information

About the manner in which the social relations occur in a certain field, besides one’s own knowledge and perceptions there is always other valuable information. Conventionally, these may be grouped in official and unofficial information.
a) Part of the official information are: legislation in the field; official publications (printed or electronic, including web resources); data of the statistical body, the public reports of the official (state and international) institutions; the judicial practice; archive materials, including closed or limited access sources.
b) Part of the unofficial information are: written and electronic mass media; publications (books, reports, studies, assessments etc.) developed by private persons and institutions, by (local and international) non-governmental organizations; unofficial web pages (web pages, portals, databases, forums).

The analysis of the information should be made in different aspects and in most of the cases it will allow for transposing the existent factual situations on drafted regulations, outlining of the negative and positive factors, determining of the insufficiency or inflation of regulations. Thus are set the theoretical and practical foundations for the new regulation and are avoided the norms which can be in advance said to be ineffective.

13. Legislation in the field

The new regulations will never operate independently, without completion of and corroboration with other legal provisions, prior and later one. The new acts come to amend existent regulations or to introduce norms with regards to the social relations the legal regulation of which is lacking or is insufficient. Any new social relations arise in a given field, in a pre-existent social framework, this being already entirely or partly regulated already.
The outlining of the legislative-regulatory framework in the field which it comes to regulate is a primary task for conducting any expert review, while for the corruptibility expert review it is a sine qua non requirement, because the purpose of this type of activity is the also to outline the lack of regulation, the ambiguous wording of the rules, overlapping of functions and duties in various documents of the same legal power or with a different legal power. In order to study the legislation in the field, the following shall be used:

· the expert’s theoretical-practical knowledge;

· the legal databases, including the collections of international acts (informational systems);

· the general classificatory of the legislation;

· the legislation and legislative practice of other states.

The activity of studying shall depart from revealing the conditions which generated the drafting of the act (preamble, grounds for adoption, archive materials, verbatim records of the parliamentary debates or of the Government’s meetings) going towards outlining the documents and actions which were later on drafted or taken in the enforcement of the primary act, the process of its amendment and completion (indicating on the flaws and deficiencies which were not revealed initially) etc.
To facilitate the activity of studying the legislation, the present Guide contain the generalized and systematized fields of expertise, indicating the package of basic legislative acts already existent in the field.

14. Court practice
In order to outline the factual situations and the manner in which legal provisions are applied, a valuable source is the ECHR case-law, the domestic court practice, including the judgements of the administrative jurisdiction courts, of the Constitutional Court, but also the judgments of the common-law courts, of arbitrations.
The Judgements of the Constitutional Court, of the administrative jurisdiction courts indicate on the illegal norms and decisions, revealing ways of „legalizing illegalities”.

The criminal cases of corruption offences are a „live source” in the meaning of establishing the preconditions, concrete ways of using the legislative imperfections, avoidance of the legal norms to gain undue personal advantages. The generalized court practice should also be looked into, as well concrete cases with or without convictions.
A civil cases appears in court when there is a dispute and often times the disputes are generated by the application of the legal provision, and the clearer, the more „applicable” is this regulation and the more it reduces the risk of arising of conflicts, dispute, for the settlement if which are required third institutions and additional resources.
15. Statistical and sociologic studies

Every drafted legal norm relates to a certain circle of subjects, some bang those who apply it, and other being directly regarded, „beneficiaries”. The impact of the new regulation should be general and efficient, and to this end, the consulting of the relevant statistical data allow the independent outlining of forensic, financial, economic, social aspects of the regulation, aspects which are comparable to the arguments invoked for the drafting. The statistical information may show:
· what types of delinquent acts are committed most often;

· for what type of incriminated acts sanctions are not imposed;

· what is the circle of revealed perpetrators;
· what is the number of the subjects regarded by the act, is this number too big or too small as compared to the implementation mechanisms and costs;

· whether the impact of the new regulation will be the indicated one;

· that the resources needed to apply the regulation are estimated correctly or not etc.

The sociologic studies represent an important source of perception by the population and different social groups of the governmental policy, including the regulatory. Conducting of surveys, interviews, public questioning on extensive representative samples are efficient measures to determine how the regarded subjects assess the practical application of the existent or proposed regulation. As it is impossible to conduct such surveys for each new regulation, the contents of the previous one have to be looked into, with proximal topics, including conducted abroad. As the informational technologies extend and become broader implemented, the practice of on-line polls should be extended and applied to the most of the important decisions and regulations.
16. Acts of the Court of Accounts

The Court of Accounts is the state’s supreme financial control institution and its activity comprises of verifying the manner of formation, administration and use of the public financial resources. Accordingly, one of the major tasks of the Court is preventing the ineffective waste of the public resources, limitation of the non-compliant practices and revealing the violations committed by the highest ranking administrators of these funds. Looked at from this aspect, the activity of the Court of Accounts is one clearly oriented towards prevention and combating of corruption. The information presented in the reports of the Court of Accounts identify the legal provisions  which are most often violated, how the administrators of the public funds apply or understand to apply  the certain legal norms and how these very provisions contribute ensuring the integrity of assets of the public authorities and institutions and by their representatives. The study of these documents allows to identify the legislative lacunas, the regulatory factors favouring the appearance of illegality elements.
17. Functional analysis

The provisions from most of the legislative and regulatory acts are enacted and enforced in practice be certain public bodies (institutions, authorities), either existent or which will have to be set up in order to apply the new provisions. Accordingly, of the manner in which these institutions function will greatly depend the application of the efficiency of the drafted acts. To find the institutional and practical capacities of the public bodies regarded by the drafted acts, it is recommended to conduct their functional analysis. This analysis may include several aspects:

· status (how is the institution set up, hierarchic status, term of activity);

· duties (which it has to exercise);

· manner in which its tasks are established (external and internal, exhaustive, partial);

· leadership (primary leadership and hierarchic leadership);

· coordination (hierarchic, horizontal);
· responsibility (internal and hierarchic);

· control (internal, hierarchic, external, public);

· transparency of activity;

· supply with resources  for fulfilment of its tasks (budget, additional funding);

· quality of the feed-back information;

· motivation of the personnel (carrier, social protection), rewarding.

The results of the functional analysis allow to evidence the shortcomings of activity, the presence of overlapping and possibilities of abusive intervention, insufficiency of the means for exercising the duties and other important aspects for the corruptibility expert review of the draft legislative and normative acts.
Section  4.

Elements of Corruptibility

18. Corruptibility expert review shall be carried out considering the following conventional classification of the elements and sub-elements which favour or might favour corruptibility of the draft laws:

Lack of a comprehensive justification of the need of drafting the act
· Lack of justification of the draft, lack of scientific enquiry etc.

· Negative, contradictory and unqualified advisory notes or expert reviews;

· Lack of impact assessment;
· Producing of the legal effects.
Promotion of interests and benefits 

· Group or individual interests and benefits / damages 
· Group interests and state policies, constitutional and international acts’ provisions.


Interaction of the draft law with other legislative and regulatory acts
· Reference provisions and white reference provisions (regulatory competence)
· Compliance with the provisions of art.4, 6, 54, 72, 102(2) of the Constitution, of the Law No.64 from 31.05.90 on the Government and other.
· Compliance with the provisions of art. 109 – 113 of the Constitution.
· Conflict of legal provisions, lacunas in law

Manner of exercising public authority duties

· Extensive duties of regulation attributed to the competence of central and local public administration; 
· Situation of parallel duties; 
· Competence of the public authority to draft acts, to control their application and to sanction;
· Determination of competences when the expressions "is entitled", "may" are used
· Listed rights should comply with set obligations
· Duties should be regulated in a sufficiently complete and clear manner in order to not allow unjustified derogations or various interpretations 

· Lack or ambiguity of administrative procedures
· Lack of balance between responsibility and violation 
· Lack of transparency in the functioning of the public authority 
· Other corruptibility elements.
19. Lack of a comprehensive justification of the need of drafting the act

Art.20 of the Law No.780-XV from 27.12.2001 on the legislative acts and art.37 of the Law No.317-XV from 18.07.2003 on the regulatory acts of the Government and of other public authorities of the central and public administration establish that parallel to the drafting of the act, an informative note (justification note) is drawn up, which shall include: 

a) conditions which determined the need of drafting the act, including the need of its harmonizing with the EU legislation regulations, the goals pursued through the implementation of the new regulations;
b) the main provisions, the place of the act in the legislative system, outlining the new elements; expected outcome from its implementation; 
c) references to the corresponding EU legislation and the level of consistency of the draft with the said regulations; 
d) economic-financial justification in case  that the implementation of the  new regulations would require financial and other sorts of expenses;
e) references to informative and analytic materials;

f) the name of the participates to the writing of the draft, as well as the name of the authorities and institutions which wrote the advisory notes and expert reviews to it.

Such data should be comprehensive, that is to be sufficient to prevent incorrect or varied interpretations. The failure to observe this requirement invokes a presumption of corruptibility.
If the act does not require financial resources upon implementation, this fact should be directly specified in the justification note.

In case of an act the implementation of which will require financial and/or other expenses, possible of financial assessment, it will have to be verified who and  when conducted the economic-financial assessment. We are speaking of the act the justification note of which does not contain an explicit mentioning of the fact that the application of the respective act will not require financial and/or other resources and/or the act regarding which the expert considers that such a mentioning, although present, is unfounded.
19.1 Promotion of an act with negative advisory note or expert review report
The promotion of an act in the presence of a fully negative advisory note of the Ministry of Finance is an element of corruptibility, because the Ministry of Finance is the central specialized body of the public administration developing and promoting the unified policy of the Government in the budgetary-fiscal, of creation and administration of the public finances fields. Upon conducting the  corruptibility expert review, the opinion of the Ministry of Finance should be checked in order to determine the financing source, as required by art.131 of the Constitution. The attempt to submit and promote a draft legislative or regulatory act in the presence of a fully negative advisory opinion of the Ministry of Finance or absent any sources of financing may serve as an indicator of corruptibility.. Exceptions may be the cases when the examined act affects the very competences of the Ministry of Finance and the negative advisory note of the Ministry doe not implicitly refer to spending from the budgetary finances, related to the enforcement of the act.
However, in case of a draft legislative or other regulatory act that does not have financial coverage for the year it is adopted in, it is necessary to give attention to the moment of starting producing of legal effects of such an act. The coming into force and application of the provisions of such an act should be disposed for the next budgetary year, allowing time for the Ministry of Finance and the Government to plan the necessary expenditures for the next budgetary year.
The promotion of a draft in the presence of negative advisory notes to it may serve as an indicator of corruptibility of the act, because the economic, social, financial, legal or corruptibility expert reviews of the act are aimed to ensure its efficient application and avoidance of the unwanted consequences. Thus, the failure to consider the possible consequences or the negative effects is in itself an eventual element of corruptibility.

Also, as an element of corruptibility may be qualified the promotion of a draft in the presence of non-qualitative or formal advisory notes and expert reviews. The conclusion is that the expert reviews or of the advisory notes to legislative or regulatory acts should be prepared by qualified persons, meeting the requirements for performing such an activity.

19.2 Lack of impact assessment – is another important element of corruptibility. The impact assessment allows for the abstract understanding of the effects of implementation of the provisions of the act. Often, this objective may be reached only through use of comparative studies, through modelling or bringing examples to provisions’ implementation, by the use of the pilot-model’s results. In this context, it should be emphasized that the pilot-models practice was found effective both abroad and in the Republic of Moldova, piloting being applied only restrictively, usually in connection with the incorrect interpretation of the provisions of the legislation regulating the applicability in space, time and to persons.
Par.(1) of art.48 of the Law 789/2001 establishes that the legislative act is applicable on the entire territory of the Republic of Moldova, as well as in other places considered as the state’s territories, with the exceptions set in the international treaties to which the Republic of Moldova is a party to. Therefore, the expression „with the exception provided … by the legislation in force” in par.(1) of art.48 of the mentioned Law, allow us to conclude with certainty that the adopted legislative acts may have  a restricted territorial applicability, and can thus be implemented in phases, only in some regions  or parts of the territory of the country, in case of special legal provisions. To this end, the following legislative acts should be outlined: Law No.344-XIII from 23.12.94 on the special legal status of Gagauzia, Law No.108-XIII from 17.05.94 on the state border of the Republic of Moldova, Law No.212-XV from 24.06.2004 on the regime of emergency situations, siege and war; Law No.625-XIII from 03.11.95 on the Free Economic Zones "Expo-Business-Chişinău"; Law No.626-XIII from 03.11.95 on the Free Economic Zones "Tvardiţa"; Law No.800-XIII from 05.04.96 on the setting of the elections' day in some regions;)  Law No.1565 from 26.02.98 on the Free Economic Zones – Production Park "Otaci-Business”; Law No.173-XVI from 22.07.2005 on the basic provisions of the special legal status of the localities on the left bench of Nistru (Transnistria) and other.
The constitutionality of application of the adoption and application of certain legislative acts with restrictive territorial application complies with the requirements of the Constitution of the Republic of Moldova. This fact is clear when we review the provisions of par.(1) of art.54 of the Constitution, which allow for the possibility of limiting the applicability of the provisions of art.15 and 16(1) of the Constitution, enshrining the principle of universality and equality of citizens before the law and before the public authorities. Moreover that par.(3) of art.54 of the Constitution provides that the limitations set in par.(1) of art.54 are not applicable to art.20-24 of the Constitution.
The limited territorial applicability of the legislative acts can and should find a broad use upon the implementation of new non-traditional institutions.

19.3 Producing of legal effects by the legislative and regulatory acts
The application of the law implies special and temporary dimensions in which the regulatory act produces its effects. According to the Judgment of the Constitutional Court No.32 from 29.10.98 on the interpretation of art.76 of the Constitution of the Republic of Moldova, “Coming into force of the law”, the manner of coming into force of a law applies to both the full text of the law and its component parts. Thus, we can confirm the admissibility and legality of enacting of just one part of a regulatory act.

In this context, it is necessary to examine as corruptibility elements in some cases, the retroactive character of the legislative act, namely the situation which might occur when the rights of the persons or the law refers to transpired legal relationships.

Example:

· The Law No.245-XVI from 20.10.2005 for the interpretation of the provisions of some legislative acts, which was acknowledged by the International Arbitration from Stockholm as a law passed to damage a concrete business operator.

Also, the drafts of amending a published regulatory act, but not came into effect, are worth mentioning. Thus, some regulatory acts come into effect not upon publication in the Official Gazette of the Republic of Moldova (except for the acts of the local public administration authorities), but at the date indicated in the text of the act, provided that this date will not anticipate the publication date. Amendments might occur in the meanwhile. Such amendments might be corruptible, the risk being also generated by an unclear and or ungrounded justification, supported by certain group interests. Also, it should be mentioned that that the attempt to amend an act which did not come into effect yet is contrary to the rules of legislative technique.
This observation is applicable to situations when amendments are pursued to be brought to an act which, for objective or other reasons, was not put into effect. This amendment may have the purpose of revitalizing the act by introducing new, actual provisions, but it can also be corruptible.

The producing of the legal effects for the regulatory acts, may be viewed as an element of corruptibility, especially upon the execution of temporary or budgetary laws. Often, several regulatory acts issued for the organization of the enforcement of a legislative act come across each other and which, being issued later cause problems regarding their application of producing of legal effects.

Example:

· The Parliamentary Decision No.19-XV from 17.02.2005 approving the Rules on the manner of using the means from the agrarian sector support funds, was published in the Official Gazette on 25.02.2005 ad was envisaged to produce legal effects not upon publication, but as of 1 of January 2005, as it was passed in the view of organizing the execution of the Law on the state budget for the year 2005. The production of legal effects is, however, determined by the law, and not by the Rules.

The legal fiction may also be qualified as a corruptibility element, fiction being considered the fact which does not comply with the truth, but is presented as a truth.

Example:

· The Law No.174-XVI from 15.06.2006 on the interpretation of point 5 from the Note contained in the Annex of Title IV of the Fiscal Code No.1163-XIII from 24.04.1997 sets the tariff positions 271000260, 271000370 and 271000510 from the Note contained in the Annex of Title IV of the Fiscal Code, which correspond to the goods used as carburant in the civil aviation, are identical to the tariff positions 271011310, 271011700 and 271019210, in the version of the Law No.224-XV from 01.07.2004, from the annex of the Title IV of the Fiscal Code which correspond to the goods used as carburant in the civil aviation.

20. Promotion of interests and benefits
20.1 Group or individual interests and benefits / damages
Any act brings with it certain interests / benefits. These benefits may concern general, group or individual interests.
In the conducting of the expert review, the determination of the interests which may be affected by the adoption / application of the examined act is a first important step for preparing a qualitative expert review and for the correct identification of the corruptibility risks. Thus, the expert has to establish who is or who may be considered the addressee of these interests and benefits of its implementation.

It is necessary to establish also who could be damaged by the adoption and/or application of the draft act.

Great attention should be given to the acts reflecting a group or a private interest/damage. However, not any group or individual interest entails necessarily corruptibility elements. Concomitantly, the fact that the beneficiary or the addressee of the interests expressed in the content of the normative act is a state structure or the fact of invocation of a social or national interest does not exclude the presence of corruptibility elements.

As a rule, the information about the beneficiaries of the act is contained in the justification note of the draft act and/or may be inferred from the contents of the act. Such information should be detailed and clarified as much as possible as well as, if the case, the mechanism of selecting the beneficiaries.
20.2 Group interests and state policies, constitutional and international acts’ provisions
If the act subjected to expert review determines a group or other kind of interests, it is necessary to check whether this interest is consistent with the state policies, provided that this policy of the state meats the requirements of the Constitution and of the international acts to which the Republic of Moldova is a party to, including the international act which, according to art.4 of the Constitution, have direct applicability on the territory of our country.

Examples:

· The Law No.461 from 30.07.2001 on the petroleum products market, which regulates the activity of importation, transportation, storage and commercialization of the petroleum products, pursuing the goal of creating favourable conditions for the internal petroleum products market relations, viable supply of the consumer with quality petroleum products, development of the fair competition and protection of the rights and legitimate interest of the consumers.

· The Governmental decision No.1146 from 15.10.2004 on preferential credits for certain categories of the population. According to this act it is established the right to obtain preferential credits for the construction of individual houses or cooperative dwellings, or for the procurement of dwelling for the veterans of liquidating the consequences of the Cernobil catastrophe, to the veterans of the Afghanistan fights etc.
· Law No.250 from 21.07.2006 on the temporary non-application of the delay penalties to the business operators who are agricultural producers from the payment of the value added tax.
· Law No.206 from 07.07.2006 on supporting of the small- and medium-sized enterprises’ sector, establishes the grounds, legal, economic and organizational forms of supporting by the state of the small- and medium-sized enterprises’ sector.
· Law No.57 from 10.03.2006 on grape and wine establishes in art31 that the state budget shall open a fund for supporting the setting up of new grape plantations.
21. Interaction of the draft law with other legislative and regulatory acts
21.1. Reference provisions and white reference provisions (regulatory competence transmission)
Often the provisions of the draft legislative acts which set a rule of conduct, have a reference nature (they refer either to the provisions of the current legislation, or to the provisions of another article from the same or another legislative act) or a regulatory competence transmission nature (they transmit to the central or local public administration the competence of establishing, in an autonomous manner, certain rules of conduct). The use of reference and regulatory competence transmission provisions is generating conditions for corruption manifestation, especially if the provisions of the legislative act transmit to the public administration authority the competence of regulating one or several social relationships. 

21.1.1 Reference provisions
In case of using reference provisions it is necessary to assess the character of the references in relation with the legislation as a whole, with the legislation from a certain regulatory field (constitutional, civil, financial-budgetary, etc.), as well as with the provisions of the acts subordinated to laws (by-laws).   

Identification of such corruptibility elements is possible if the following legal expressions are used: "according to the legislation in force" etc., without referring to a concrete regulatory act.
Examples:
· Article 36 of the Law on Education, No.547/21.07.95 "(22) Private educational institutions shall be bound to present to the Ministry of Education, Youth and Sports annual progress reports, as well as information, in compliance with the legislation in force."
· Article 5 of the Law on Audit Activity, No.729 from 15.02.1996 "The ex officio audit shall be conducted in compliance with the legislation in force."
· Article 10 of the Law on Domestic Trade, 749/23.02.96: "The state grants to commercial agents guarantees according to the legislation in force";
· Article 39 from the Law on Goods Exchange Market "The goods exchange market shall submit reports in accordance with the legislation";
· Article 8 from the Law on the procurement of goods, works and services for the needs of the state: “The suppliers (businesses) shall be admitted to take part in the procurement procedure regardless of the citizenship, except for cases when the working group, in the state interests or in accordance with the legislation in force decides to limit the circle of suppliers to include only the national ones ";
- 
Law No.105/13.03.2003 on consumer protection, a fundamental act in protecting rights, abounds of expressions such as: “according to the prescribed conditions”, “in accordance with the law”, “other documents according to the law”, “according to the rules approved by the Government”, “according to the prescribed requirements”, “abilited under the law”, “according to technical regulations and national standards in force”, “according to regulations in force”, “according to legal requirements”, “in the terms provided by the law” etc.
- 
Governmental Decision No.360 from 18.04.97 on approving the Rules concerning the urbanism certificate and authorization of constitution and liquidation of constructions, in p.19 of the Rules provides: The issuance of  certificates shall be suspended when one of the applicants is allocated the plot of land for projecting through preliminary allotment according to the legislation in force.
- 
Law No.264/27.10.2005 on the exercise of the medical profession, in art.17(1) let.h) provides that the doctor is obliged to seek the consent of the patient for any medical actions according to the legislation.
21.1.2 White reference provisions (regulatory authority transmission)
Corruptibility of such elements is manifested by the fact that leaving the detailed regulation of social relations (as a rule, the procedure and terms of fulfilment of such duties) in the competence scope of an executive body, the legislator challenges the public authority to create for itself “comfortable” conditions of functioning, most frequently against the citizens’ interests. This element is not corruptible by its nature, but by the fact that it contributes to the appearance of certain directly corruptible elements (for example: broadening of the discretionary duties, additional setting of terms for services’ rendering, exaggerated requirements for the fulfilment of certain rights etc.).

Identification of such corruptibility elements is possible, if the following legal terms and expressions are used: "in the manner and terms set by the Government (Ministry or another speciality authority)" etc.

Example:

· Article 16 par.(4) of the Law 78/18.03.2004 on Foodstuffs "Upon importation,  the foodstuffs and the materials which come in contact with the foodstuffs shall be subjected to customs controls, in the manner set forth by the Government ".
Some regulatory acts contain provisions which are not exhaustive. The same act may contain reference or regulatory competences transmission provisions, thus ensuring the regulatory coverage of the interested field. It should be, however, taken into account that if certain provisions of essence are expressed in a regulatory act, their listing or broadening cannot be admitted in another act of inferior category. This fact is inadmissible even through the use of reference or regulatory competences transmission provisions.
Example:

· Article 54 of the Law No.1508 from 15.06.93 on insurance provides that the main functions of the State Inspection for the Oversight of Insurance and of the Non-State Pension Funds are the following. Par.(3) of the same article mentions: “(3) The State Inspection for the Oversight of Insurance and of the Non-State Pension Funds may exercise other functions, provided by its internally adopted Rules”.

21.2. Compliance with the provisions of art.4, 6, 54, 72, 102(2) of the Constitution, of the Law No.64 from 31.05.90 on the Government

The content of the act should comply with the provisions of the Constitution. However, given the specific of the corruptibility expert review, it has to be particularly checked whether the provisions of rt.4 of the Constitution were followed, which provides that the constitutional stipulations concerning the human rights and fundamental freedoms shall be interpreted and applied according to the Universal Declaration of Human Rights, with the pacts and treaties related to the fundamental human rights to which the Republic of Moldova is a party of. In case of inconsistencies between the pacts and treaties in the field of the fundamental human rights to which the Republic of Moldova is a party of and its internal laws, priority shall be given to the international regulations. According to the Judgment of the Constitutional court No.55 from 14.10.99 on the interpretation of certain provisions of art.4 of the Constitution of the Republic of Moldova, the international treaties in the field of the fundamental human rights have direct applicability in our legislation and on the territory of the country.

Article 6 of the Constitution enshrines the principle of the separation and collaboration of the state powers, namely in using the regulatory competence transmission provisions and upon delegating or granting of competences.

Thus, while conducting the corruptibility expert review, it has to be checked whether the provisions of the expertised act do not infringe the human rights and fundamental freedoms, the rights which are precluded from being restricted and whether they do not go beyond the limits allowed by art.54 of the Constitution.
Also, it is important to check the consistency of such a delegation with:

· Article 72(3) of the Constitution, which provides the aspects to be regulated not only by organic law;

· Article 102(2) of the Constitution, whereby it is established that the Government may pass decisions, ordinances and orders. The decisions are passed in the view of organizing the execution of the laws, the ordinances, in the conditions set by art.106/2 of the Constitution, on the basis of a special law abilitates the Government to issue ordinances in other fields that those of organic laws, and the orders are issued by the Prime-Minister aiming at organizing the internal activity of the Government. The Law No.64 from 31.05.90 on the Government also comprises provisions related to the competences of the Government.

Finally, this verification determines an expert review of both the form and the content of each article of the draft act.


21. 3 Compliance with the provisions of art. 109 – 113 of the Constitution
The need of specifying such consistency is dictated by the importance and place of the local public authorities, by the fact that such provisions are directly applicable to the communities, as well as by the lacking tradition in the Republic of Moldova of applicability of principles to the local public administration.

Upon checking of this consistency, consideration will be given to the provisions of the European Charter for Local Self-Administration from 15.10.85 (ratified by the Parliamentary Decision No.1253-XIII from 16.07.97), the Law No.123-XV from 18.03.2003 on the local public administration, the Law No.344 from 23.12.94 on the special legal status of Gagauzia.
It should be mentioned that it is important during the corruptibility analysis, the provisions establishing control duties over the activity of the local public administration authorities to be considered. Upon establishing of such duties the principle of proportionality between the intervention of the control authority and the importance of the interests that it protects should be measured.

Also, it is important to check if the state authorities respect the local autonomy and consult the local authorities when drafting the acts, especially when these contain imperative provisions. The fact of consulting of the local public authorities should be reflected in the justification note to the reviewed act. It has to be further checked how the consultations took place, what was the opinion of the local community and what were the arguments brought. The lack of such consultations, in case of imperative provisions, which require financial coverage by the local public authorities brings about an illegality in connection to art.109 of the Constitution and therefore an interest or a corruptibility risk (including the interest of the central public authorities which groundlessly, impose “delegation” of certain duties to the local authorities).

Examples: 

· Article 35 of the Law No.416 from 18.12.90 on the police provides that “The police are granted by the local public authorities, maximum after three years of service, and the offers – in maximum one year after appointment, dwelling space in the form of apartment or separate house according to the norms set by the legislation.”

· Article 38 of the Law No.118 from 14.03.2003 on the Prosecutor’s Office provides: „If the prosecutor lacks dwelling or needs improvement of the living conditions, the authority of local public administration is obliged, in maximum one year after the prosecutor’s appointment, to provide him/her with a service dwelling (apartment or house) for the period of his/her activity in the respective locality…” 
· Article 23 of the Law No.806 from 12.12.91 on the riflemen troops (internal troops) of the ministry of Interior provides: „The military men from the riflemen troops shall be granted by the authorities of the local public administration within three years since employment, and to officers in maximum one year after appointment, dwelling space in the form of apartment of separate house according to the norms set by the legislation.” 

·   The Governmental Decision No.92 from 16.02.96 on ensuring with dwelling space the military men from the riflemen troops, provides: „The leaders of the local public administration bodies (mayors of municipalities, presidents of the city and regional executive councils, the Leader and other decision factors of Gaguzia): to grant, from the sources of the existent and future dwelling fund, to the military men of the riflemen troops dispatched on thee territory from their jurisdiction” within maximum  since employment, and to officers in maximum one year after appointment, dwelling space in the form of apartment of separate house according to the norms set by the legislation; to allocate to the military men from the riflemen troops plots of land and no-interest loans for the construction of individual houses of cooperative dwelling, phasing the payment for twenty five years and covering fifty percent of the granted loan from the sources of the local budgets...”

· Art.21 p.(14) of the Law No. 162 from 22.07.2005 on the status of the military men provides: „In cases when the military staff does not have a dwelling fund in the localities where the military men are enrolled in their service, the contract military men and the members of their families shall be ensured with dwelling from the funds of the authorities of the local public administration.” 
21.4 Conflict of legal provisions, lacunas in law 
The conflict of legal provisions, lacunas in law can also generate corruptibility actions. While regarding this element, it shall be borne in mind that the conflict existing between the provisions of the draft legislative act undergoing expert review with other provisions represents an impediment for the correct application of the legal provisions and creates preconditions for the application of “convenient” provisions in a concrete situation. The conflict of legal rules may arise between legal acts of the same legal force (between two organic laws), between acts of different level (for instance the duties of the local public authorities of I and II level in different matters), between codes and other legislative acts. 

To identify the conflict between legal norms, it is necessary to carefully look at the provisions of the legislative and connected regulatory acts. 

Determination of the priority of one or another legal provision shall be done in compliance with: art.72 of the Constitution of the Republic of Moldova, the Law on legislative acts, the Law on the regulatory acts of the Government and of other central and local public administration authorities.

The ways of settling/removing the conflict of the legal norms may be identified in the legal doctrine and in the practice of the Constitutional Court.

Also, it is important to mention the risks determined by the draft laws of interpretation – if the draft contains new provisions of regulatory nature. Thus, according to theory, the regulatory act may be interpreted, as a rule, only by the authority which adopted it. An exception is the interpretation of the Constitution of the Republic of Moldova, which is of the exclusive competence of the Constitutional Court.

Often, due to some objective or other circumstances, errors are made, which allow for erroneous interpretation  of some legal provisions. This situation may be removed, in principle, through an act of interpretation. This act, however:
· should be at least of the level land category of the act subjected to interpretation;

· should not contain new provisions with regulatory character.

In case that mere interpretation would not remove the spread diversified interpretation of a provision the enforcement of which is thus affected, an amendment draft act should be considered, rather than one of interpretation.

Example:
· The Law No.304-XV from 23.09.2004 for the interpretation of articles 3 and 4 of the Law No.205-XV from 29.05.2003 on the enforcement of the Criminal Procedure Code of the Republic of Moldova

22. Manner of exercising public authority duties
22.1 Extensive duties of regulation attributed to the competence of central and local public administration 
While regarding this element of corruptibility it shall be borne in mind that it is directly connected to the previous element – abundance of reference provisions, which opens the possibility of regulating important issues through regulatory acts subordinated to laws (by-laws). In some cases, these competences are justified, but it is important for important provisions to be set in the text of laws. This is not only about making the legal provisions more detailed, explaining the means of their application, but also about adopting own legal norms by various public authorities, which often times contradict the provisions of the law.   

This element may be identified in the process of verifying the regulations related to the functioning and competences of the respective public authorities, without limiting solely to the text of the legislative act, verification of the regulatory acts being also necessary. Not of lesser importance is to make an appreciation not only of the content of the regulatory act, but also of its form. 

Examples:
· Article 14 paragraph (5) of the Law 866/10.03.2000 on technical barriers for trade provides: "Draft technical regulations and standards shall be submitted for authorization to the interested parties from other countries through the Informational Centre of Standardization and Certification or with the mandatory notification of the last regarding the said submission, in the manner set by the national body of standardization";
· Article 16 of the Law 1456/25.05.93 on pharmaceutical activity "(2) The quality control of the medicines, medicine raw materials and imported para-pharmaceutical products shall be carried out in compliance with the provisions of the pharmacopoeias in force or according to the requirements of the analytical-regulatory documents approved in the set manner by the Ministry of Health." ;
· Article 48 of the Law 835/17.05.96 on the principles of urbanism and territory arrangement: "The procedure of establishing the final and the temporary interdiction of construction shall be specified in a regulation developed by the central urbanistic and territory arrangement central public authority and approved by the Government ".
22.2 Situation of parallel duties
It is necessary to check the situation of parallel duties: when the adoption of a decision is assigned to two or several public authorities (joint decisions) or when the overlapping of public servants from the same or from different authorities, or when for the same decision or action are responsible several public servants.
Example: 

· The Code of Administrative Offences, adopted on 29.03.85, provides in art.210 the competence of the Ministry of Interior to examine the cases of administrative offences provided in art.152 or 152/5 and other. The same competence is provided in art. 2101 for the Centre for Combating economic Crimes and Corruption.

22.3 Competence of the public authority to draft acts, to control their application and to sanction
The presence of indicators of „universal” competence of the public authority to draft acts and to monitor or oversee their enforcement, as well as, if the case, also the right to sanction individuals or legal entities displays a particularly high risk of corruptibility. Thus, at each level the principle of the separation of powers and separation of different duties should be observed and maintained.

Examples: 

· Decision of the National House of Social Insurance No.IX-03/09-844 from 21.03.2005 on Particularities of the calculation and payment of the mandatory state insurance contributions in the year 2005, provides that for administrative offences set in art.162(3) of the Fiscal Code, the fiscal bodies draw up minutes and forward them to the NHSI for consideration and application of the due sanction.

· Order of the Ministry of Agriculture and Food Industry No.102 from 29.04.2005 approving the Sanitary Veterinary Norm of health conditions for the production and sale of egg-made products. 
22.4 Determination of competences when the expressions "is entitled", "may" are used
In the course of making expert reviews of the legislative acts, it shall be remembered that many legislative acts determine the competences of a public authority (public official, person with responsibility functions) using the expressions “is entitled” and "may". These refer to various categories of duties – registration, authorization, control, jurisdictional ("may conduct a control"; "may issue a licence") etc. 

It should be noted that the rights and duties of the public authorities are intrinsically related and, in reality, they shape their direct powers. Therefore, the division of the rights and duties in the mentioned regulatory formulations creates the unjustified illusion that in a given situation it is possible to exert the duty as a right (i.e., meaning that there is the discretion of exercising it or not). This means in general that the public authority does not have rights, which it would exercise at its own will. But these rights have derogatory character and depend upon certain conditions set forth in the law.

Examples:
· Law on the state social insurance for the year 2006, article 22 par. (4) "If the company fails to fulfil the terms of the agreement, the National House of Social Insurance shall be entitled to suspend the effects of the agreement until the expiry of the term ";
· Paragraph (2) of article 11 of the Law 397/16.10.2003 on local public finances “Transfers of special destination, provided in par.(1) of the present article, used contrary to their destination are made before the end of the budgetary year, in the respective amount to the budget from which they were received. If the corresponding amount is not transferred to the respective budget, the Ministry of Finance, based on the annual reports, shall be entitled to forcibly take back to the state budget the amounts of the transfers used contrary to their destination, through interbudgetary relations";
· Law no.273/09.11.94 on identity acts from the national passport system:
"(3) Upon processing identity acts the competent body shall be entitled to request additional documents from the applicant";
· Law no.619/31.10.95 on state security bodies “8) In exceptional cases, the leaders of the state security bodies shall be entitled to decide on including in the military or special tenure of the Republic of Moldova citizens enrolled in the military or special service of the state security bodies,  calculating for a year of work – a year of military service".
· Par.(3) of article 9 of the Law on social assistance: "Local public administration authorities, depending on the real financial possibilities, may institute and grant to penurious persons and families in need, besides social assistance forms set by the law, other forms of social assistance".
22. 5 Listed rights should comply with set obligations
If the competences of an authority are regulated, the listed rights should comply with the set obligations, with which they should be intrinsically connected, forming its direct duties.

Examples: 

· Law No. 204 from 06.07.2006 on the system of forced enforcement. (Art.13. Bailiff, Art.14. Rights of the bailiff, Art.15. Obligations of the bailiff, Art.16. Duties of the bailiff in executing non-custodial criminal punishments)

· Law No.416 from 18.12.90 on the police (Art.12. Duties of the police, Art.13. Rights of the police.)

22.6 Duties should be regulated in a sufficiently complete and clear manner in order to not allow unjustified derogations or various interpretations

Examples: 

· Art.13 of the Law No.416 from 18.12.90 on the police provides the right of the police „4) to draw up minute son any administrative offence, to take the administrative offenders to the police station or to other work locations and to apprehend them up to three hours, if another term is not set by the law, to subject them to bodily search, to check the objects they carry on them, to seize objects and documents and to take other measures provided by law in order to ensure the procedure in cases of administrative offences;”

In the process of examining this element it shall be considered that the activity of enforcing and implementing the law, just like any other activity of the public authorities, is impossible absent a margin of appreciation in the fulfilment of duties (administrative discretionary powers). For these considerations, public authorities dispose of some discretionary duties, which allow them to act in certain situations at their own preference. 

Hence, fields should minimize as much as possible the discretionary competence of the public authority or official, and in case of corruptibility expert review, it is necessary to check in detail the need for such eventual discretionary competences.
Examples:

· Some sanctions from the Administrative Offences Code (AOC) or the Criminal Code (CC) do not provide minimum limits or provide for exaggerated minimum or maximum limits, the sanctioning authority being entitled to decide on the category and amount of the sanction (art.244 CC (Fiscal evasion) – fine of up to 500 c.u. or up to 1000 c.u.).

· The Criminal Code and the Administrative Offences Code, other legislative acts provide for alternative sanctions – „shall entail the application of fine, community work or imprisonment...”, without the criteria of concrete application being somehow determined. 

22.7 Lack or ambiguity of administrative procedures
By virtue of the fact that in some cases it is practically impossible to establish the concrete period of time in which the public official is bound to exercise certain administrative activities or to pass a decision regarding a natural person or a legal entity, as a rule, the legal acts use the expression "not later than" or "while". The corruptibility of this element grows at the same time as the terms increase or in case of setting a term which is too big for the performance of the said activity, as well as in case of lack of concrete terms in the legislative act. 

Examples:

· Article 63 of the Execution Code of the Republic of Moldova, no.443/24.12.2004 provides: "the enforceable document shall be fulfilled by the court bailiff within 3 months since the day of institution of enforcement procedure or in the term set in the enforceable document. Upon need, the term of execution may be extended by the chief of the enforcement office based on the reasoned motion of the court bailiff ";
· Article 61 of the Law on civil status acts, 100/26.04.2001 provides: "(1) The application of reconstitution or further drawing up of the civil status act, accompanied by justification documents, shall be submitted to the civil status offices located in the home area of the applicant. The application shall be considered within a month. For grounded reasons, this term may be extended by the Main Direction of Civil Status for a period of up to 2 months.";
· Article 47 of the Law 835/17.05.96 on principles of urbanism and territory arrangement: "(5) Temporary interdiction of construction may be extended only once based on the same ground, for a limited term (?), after which it becomes ineffective";
Many legislative acts do not regulate the conditions and grounds of passing such decisions. Due to this, the public official may subjectively decide on the application or non-application of a certain legal provision

Example:
· Article 216 of the Fiscal Code, no.1163/24.04.97 provides: "(4) The duration of the field fiscal control shall not exceed two calendar months. In exceptional cases, the leadership of the body exercising fiscal control may decide on the extension of the respective duration with up to 3 calendar months or to cease the control..."
In fact, taking of a decision could be made the task of two or several public authorities (joint decisions). Corruptibility level of this element increases when, according to certain legislative provisions, overlap of public officials within the same authority is allowed, or when the overlap of public officials from different authorities is allowed, which means that for one decision only several public officials are in charge of.

Examples:

· Article 14 of the Law No.1508 from 15.06.93 on insurance provides  that „The insurance payment is the amount of money which the insured has to pay in advance to the insurer for taking up the risk, according to the insurance contract or the law... In case of mandatory insurance, the amount of the insurance payment shall be established by the law or by the Government.”

· Article 8 of the Law on social assistance, no.547/25.12.2003: "(1) The need of social assistance of the categories of persons and families specified in art.7 shall be determined according to the criteria set by the Ministry of Labour and Social Protection, in agreement with the Ministry of Finance." 

· Article 6 of the Law no.1104/06.06.2002 on the Centre for Combating Economic Crimes and Corruption provides that the Centre "shall conduct economic-financial audits and fiscal controls and shall apply sanctions in accordance with the legislation" and chapter III of the Fiscal Code;
Corruptibility level is diminished in case of existence of distinct ways of passing decisions (administrative procedures). Thus, the regulation of the manner of exercising the duties of public authorities may be implemented through exact determination of the legal norms which set the procedure and terms in which the respective duties are to be carried out. The legislative act must provide, if the case, the procedure of taking decisions, of gathering and using information; of examining petitions and addressing; of conducting control etc.  This procedure should be regulated by legislative acts and not by regulatory acts subordinated to them. Due to the fact that the procedure is as important as the provisions of the substantive law, its frequent modification is not justified. 

Example:
· Article 20 of the Law on access to information: "for the supply of official information payments may be collected in the amount and according to the procedure set by the representative bodies, these being transferred to the state budget, besides the exceptions  set forth by the law";
Exercising certain duties of the public bodies (including authorization duty) implies the presence of several persons, claiming a particular right (procurement or lease of a public property, the right of concluding the public procurement contract). Selection of the person who will benefit of the respective right must not be arbitrary or subjective. The use of special procedures, such as tender or auction reduces the possibility of the public official to approach the problem subjectively. 

Example:
· Article 15 of the Law on privatization "Funding of new companies with mix capital or increasing the statutory capital of the existent companies from investments shall be carried out according to the legislation in force, by pre-selecting the investors in the manner set by the Government".
Concomitantly, the regulation of establishment of complicated and/or costly procedures also generate corruptibility risks. Thus, if the requirements towards the person requesting fulfilment of his right are excessive, corruptible relations will be unavoidable. This element, by its nature is directly corruptible. It manifests in the process of exercising the duties of registration and authorization. As a rule, identification of the deficiencies in setting excessive requirements towards the applicant are manifested in the process of examining the grounds for refusal of conducting certain actions (registration), of documents’ reception.

Corruptibility rises if the list of grounds for refusal:

· is not exhaustive; 

· contains references to grounds of refusal provided in other legislative acts, including in by-laws; 

· contains confusing grounds or grounds which are liable to subjective assessment. 

Examples:

· Article 19 of the Law on insurance of labour accidents and professional diseases, no.756/24.12.99: "(1) The request for granting the decease indemnity shall be presented to the insurance provider. The following shall be attached to the request: a)....; b)...; c) other documents which result from the right of the applicant, under the law.";    
· Article 187 of the Fiscal Code "fiscal report shall usually contain a)… b)…; i) other data and information";
· Article 36 of the Law on citizenship of the Republic of Moldova "let. g) other documents resulting from this law";

· Article 7 of the Law on licensing certain activities "let. c) The Licensing Chamber, jointly with the central and specialized public administration and together with the Ministry of Economy, shall set the conditions of licensing of specific types of activities, shall draw up the list of additional documents submitted by the license applicants, confirming their ability of conducting a given type of activity "; 

It should be inadmissible for the draft act to establish obligations the exercise of which requires exaggerated costs. Big costs motivate the persons to employ corruption methods in finding a cheaper solution to their problems. This remark is applicable to both substantive provisions imposing obligations, as well as to procedural provisions related to exaggerated costs. In the same context, an essential element of corruptibility is the possibility of conducting and the actual conducting of many controls. As such draft acts engage considerable corruptibility risks, they should mandatory be made public, ensuring a viable mechanism for consulting the civil society, and namely the persons it is aimed to be applicable for. The draft acts should not admit the regulation or establishment of complicated procedures the observance of which would require from individuals and legal entities considerable time and resources. The need of exaggerated costs creates strong preconditions for the appearance of active corruption acts.

22. 8 Lack of balance between responsibility and violation
Lack of restrictions and/or special and detailed interdictions for public officials conducting certain activities in the fields given to their competences (property management; fiscal, customs relation).
This element has some commonality with the specific of discretionary competences. This commonality is explained by the fact that in both situations, it is inadmissible for the public official to be left to deal with the persons "one to one", lacking some legal regulation of these relations. Therefore, in order to identify these corruptibility elements, it is necessary to take into account "the presumption of the official’s predisposition to certain lures", which tends to appear, mainly if the legislation allows the official to choose the convenient behaviour.

In the process of examining this element, the following aspects shall be considered: 

· the presence in the text of the law of some restrictions and/or interdictions which condition the possibility for the public official to get the right of conducting in the name of the state activities related to patrimonial and/or financial relations; 

· presence of restrictions and/or interdictions for public officials regarding the exercise of their duties; 

· in case of restrictions and/or interdictions, to what extent these may influence the motivation of the public official’s activity (for the purpose of increasing the risk for the ill-faith public officials); 

· in what way the draft legislative act regulates the subordination of the public official, the control over the observance of the restrictions and/or interdictions, which are the formal criteria of assessing his activity.
Some acts do not include provisions regarding the legal liability of the public official, or the legislator limits itself to a general formulation – “shall incur liability according to the legislation in force”. It should be remembered that in certain cases the liability of the person with responsibility functions and the liability of the public official are dissimilar. It shall be checked whether the legislative act or the one it refers to sets liability for the functional duties or for the violation of the restrictions and/or interdictions. The respective measures shall comply with the duties of the public officials, as well as to the restrictions and/or interdictions set for them. In the course of conducting the expert review correlation shall be done of these norms with the regulations establishing liability of the public officials contained in the Law on the public service, as well as with the special regulations which refer to the ethical conduct, intrinsic to some social and professional relations, which would contribute to maintaining the prestige of the public authority and of its employees (in the Strategy of reforming the central public administration drafting of an Ethics Code for Public Officials was initiated). 

The grounds of liability shall be articulated in a coherent manner, by differentiating the respective type of incurred liability – disciplinary, administrative, civil or criminal. The expression "shall incur criminal and/or administrative liability in compliance with the provisions in force" used in the text of the draft legislative act shall comply with concrete articles of the Criminal Code or Administrative Offences Code.

22.9 Lack of transparency in the functioning of the public authority
Currently, provisions ensuring transparency of functioning of the public authorities exist only in a few legislative acts. To this end, the legislation in force may be considered corruptible. It is timely for the expert review report to refer to the existence or inexistence in the text of the legislative act of certain provisions that would regulate the manner of exercising control over public authorities and their officials, for the following considerations:

· existence of legal provisions which would ensure access to information on the activity of the public authority and its level of specification; 

· use of informational technologies for ensuring transparency of the public authorities’ activities (WEB page and its constant updating; interactive forms for the citizens and legal entities to address to the public authority etc.); 

· existence of provisions regarding the presentation of periodical reports on the activity of the public authorities or of the person with responsibility functions from these authorities; 

· existence of possibility of exercising the parliamentary, judicial or administrative control; 

· establishing the possibility of exercising control over the public authorities by the civil society, the conditions and manner of conducting the control etc. 

It is also worth mentioning that a major corruptibility risk is generated by failure to ensure the society’s access to the acts of the local public authorities, especially to those of regulatory nature. The reason for this happening is that compared to the regulatory acts of the Government regarding which the Constitution itself prescribes mandatory publication in the Official Gazette, the acts of the local public administration are not required mandatory publication, moreover in the Official Gazette. Thus, the non-publication of these acts does not imply their ineffectiveness. However, in the case of the local public administration the publication may take place through other means ensuring access to information: placing it on a web page or posting it in places of public access etc. Nevertheless, such measures should comply with the date of entry into force and the date of it’s transpire. The same mentions are applicable to amending acts.
23. Other corruptibility elements
23.1 Ambiguous linguistic formulations
Any regulatory act should comply with the rules of legal linguistic formulation and clear expression. The risk of corruptibility elements is increased by:

· ambiguous formulations with unclear or dual meaning;

· use of undedicated expressions (definitions, characteristics) which have not been applied in practice before;

· use of different terms to name the same phenomenon etc.

All these situations can generate negative effects because it grants to the public servant the possibility of applying the norm in the preferred way, depending on the appeared interest. Especially, such formulations should be excluded upon establishing the legal liability.
Examples:

· The Audiovisual Code No.260-XVI from 27.07.2006 uses various terms related to the setting up of the Audiovisual Coordinating Council, „are confirmed”, „are appointed” „are elected” „is approved”.
· The Governmental Decision No.1015/05.09.2006 approving the Rules of filling out, issuance and record keeping of the mandatory medical insurance policies, provides in point 10: For failure to present in the terms established by the law of the list of nominal records of the insured employed persons, the persons with functions of responsibility from units shall apply administrative sanctions, according to the legislation in force.

23.2 Lack or inadequate regulation of contest procedures
For certain fields, especially related to the management of public resources, it is recommended to establish contest procedures, auctions, for the purpose of reducing the possibility of „prior agreements” between the seller and buyer (beneficiary). The lack or the insufficient regulation of the contest procedures and auctions favours the appearance of corruptibility elements. The contests should be public, eventual limitations being admitted only for the need of keeping a state secret.
Example: 

· The Governmental Decision No.1123 from 15.09.2003 on approving the Rules of public procurements of works, provides for possibility of special auctions, special auctions with limited participation, request of offers of prices, procurement from a sole source. Thus, point 26 provides that the special auction with limited participation shall take place when the object of procurement are the works needed for state defence and national security or if the keeping of secrecy or of confidentiality is required. What is meant by confidentiality is not made clear in the respective Rules and in the entire legislation from this field.  

23.3 Insufficient regulation of the liability of public servants
The forms and types of liability of the public servants for committed violations are often formulated too broadly – „shall incur liability according to the law”, „shall entail criminal, administrative, disciplinary, material liability” etc. The liability should be specifies and the legislation it refers to (Criminal Code, Administrative Offences Code) should be checked to establish whether it clearly contains and sanctions the elements of the actions from which references are made.
Example:
· The Law No.345/25.07.2003 on national defence, in art.42(1) establishes that the failure of the citizens and persons with functions of responsibility to respect the provisions of the current law entails, if the case, criminal, administrative or civil liability, according to the legislation.

23.4 Violation of legality conditions

The regulatory acts of the central and local public authorities are by their nature acts of administrative authority. They are adopted on the basis and in the view of enforcing the law, or generating, changing or terminating certain legal relations. 
The validity of the regulatory acts is determined by several factors, amongst which to be mention are:

· adopted by the competent authority, with due observance of the ambit of substantive and territorial competences;

· issued on the basis and in the view of enforcing the law;

· signed by authorized persons;

· issued in written;

· comprising formal elements (signature, date of adoption, chronological number, seal (stamp) of the authority);

· countersigned by persons provided by the law;

· issued observing the voting procedure (quorum and necessary number of votes in favour);

· published in the official Gazette or brought to the knowledge of the interested ones according to the legal requirements.

Section  5.

Contents of the Expert Review Report

24. As a result of conducting the expert review of the corruptibility of the legislative act, the expert shall draw up an expert review report. 
25.  The expert review report shall comply with the following criteria:

a) written in a coherent and consequent manner; 

b) written using accessible language; 

c) ensuring the correctness and clarity of the legal expression; 

d) respecting the uniformity of the used terminology. 

26. Expert review reports shall be drawn up according to the next structure:

a) general assessment of the draft presented for expert review; 

b) substantive objections outlining the separate assessment of the corruptibility elements from the draft legislative act; 

c) recommendations; 

d) annexes, if the case.

27. General assessment of the project submitted for expert review, according to points 1-10 of the Model Expert Review Report, provided in Section  5.2, shall contain information regarding:

· correctness of introducing the legislative initiative (art.73 of the Constitution, art.44 of the Rules of Parliament, if the case, art.141 of the Constitution); 

· the competence of the legislator to examine the proposed object for regulation, the ground for the respective act’s adoption (art.66 of the Constitution and other laws requiring the passing of a new law); 

· category of the legislative act submitted for expert review; 

· logistical requirements etc

28. Substantive objections to the draft legislative act, outlining the separate assessment of the corruptibility elements of the draft legislative act shall contain:

· analysis of the text as such of the draft legislative act and the verification of its compliance to the requirements of the Law No.780/2001 on legislative acts and other technical-legislative requirements;

· interaction of the draft legislative act with other legislative acts and international treaties in the field of corruption prevention and combating;

· compliance with the provisions of the communintary acquis in the field of  corruption prevention and combating (after corresponding specialized training);

· assessment of impact of the new regulation on the legislation in force in the field of combating corruption etc. 
29. The recommendations shall regard the exclusion of provisions which favour or may favour corruption:

· excluding extensive interpretation of the norms by those responsible for implementation; 

· the manner of avoiding ambiguities allowed in the process of drafting and promoting the draft; 

· concrete proposals of revealing the legal provisions affected by corruptibility elements; 

· proposals of including new norms that would institute the preventive anti-corruption mechanism.

30. The annexes to the expert review report may include:

· excerpts from legislative acts; 

· concrete case studies of corruption which have been committed or which could be committed by virtue of the content of the draft legislative act; 

· excerpts from international treaties and other materials deemed necessary; 

· examples from the judicial practice, if the case.

Section  6. 


Model of Expert Review Report

EXPERT REPORT

on the draft [name of the draft]

General Evaluation

1. Author of the draft. 

2. Category of the act: constitutional, organic or ordinary law; by-law (Decision of the Parliament, Ordinance, Decision of the Government, Decree of the President; Order of the head of the public authority).

3. Goal of the act.

Justification of the Draft

4. Informative note accompanying the draft. 

5. Sufficiency of the reasoning contained in the informative note. 

6. References to compatibility with EU legislation and other international standards. 
7. Financial-economic justification of the draft. 

Substantive Evaluation of Corruptibility

6. Compliance with national and international anti-corruption standards.

7. Establishing and promotion of interests/benefits.

8. Damages which might be inflicted through the enforcement of the act.

9. Compatibility of the draft with the provisions of the national legislation.
10. Linguistic formulation of the draft, general assessment of compliance with the requirements of legislative drafting rules. 

11. Regulation of the activity of the public authorities. 

Detailed Analysis of the Corruptibility of the Draft’s Provisions

	objection no. 
	Article of the draft
	Text of the draft
	Expert’s Objection
	Corruptibility Element 
	Recommendations

	
	
	
	
	
	


12. Conclusions.[image: image5.png]



� As to the assessment of the categories of laws, we are found in a situation that was not fully made clear, the biggest majority of the laws that were passed after the enforcement of the Constitution were organic laws, and only after the enactment of the Law 780/2001 this status is expressly determined in the adoption clause of the laws, now still without referring to the concrete constitutional provision. 


� In the legislative practice there were no cases found of amending organic laws by constitutional laws, but this could possibly happen in case of massive ammendments, deriving from complex constitutional reform. 
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