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EXECUTIVE SUMMARY:

In the period of October 2006 – October 2007 CAPC put under corruption proofing expertise a total of 202 draft legislative acts placed on the website of the Parliament. In their reports, the CAPC experts formulated objections about 2256 elements found in the drafts subjected to expertise. Upon writing of this study 117 of 202 draft laws put under expertise were passed by the Parliament and published in the Official Gazette.
Categories of corruptibility elements most frequently identified in draft laws are: faulty reference and allocation-of-regulatory-authority norms, conflict of laws and lacunas (35,6%), excessive or ambiguous discretionary powers of the public authorities (28,6%) and defective linguistic formulations (21,9%). 
Effectiveness of the corruption proofing reports drawn up by the CAPC experts was measured by verifying the acceptance of 1064 objections about concrete corruptibility elements found in 117 draft laws put under expertise, which have been passed by the Parliament. Of 1064 objections 562 were accepted, representing an output of 52,8% of the corruption proofing reports presented by the CAPC experts.
Transparency of the legislative process. The failure to publish the informative notes on the website of the Parliament together with the text of the draft legislative acts was constantly criticised in the expert reports of the CAPC. Following these critics the practice of placing the informative notes on the Parliament’s website was influenced considerably. The effectiveness of these critics became visible after the first 6 months. Since May 2007 the frequency of making the informative notes public started to increase and as of July 2007 there were no more cases in which the informative notes were not made public along with the text of the drafts. 
Justification of the drafts. Most of the informative notes to the draft laws put under expertise were general and formal, without going into the details of the need of promoting the new draft laws. Contrary to the requirements of the Law 780/2001, the draft laws were promoted absent an outline in the informative note of the “new elements, social, economic and other effects of their implementation”. 
Implementation of 75,7% of all the draft laws considered by the CAPC experts implied financial and other types of costs, meaning that according to the Law 780/2001 the economic-financial justification was mandatory. Only 3,9% of these drafts were accompanied by such a justification.
References to the compatibility of the draft laws with the acquis communitaire and international standards were made in the text of the informative notes and of the drafts themselves in only 17,3% of the cases, leaving 83,7% of the draft laws developed contrary to the requirement of the Law 780/2001 about including in the informative notes “references to corresponding regulations of the European Community legislation and level of compatibility of the draft legislative act with these regulations”. The presence of direct references to the acquis communitaire and other international standards in the text of the draft laws did not involve on every occasion a genuine alignment of the national legislation to the EU and/or other standards.
Promoting and damaging of some interests contrary to the public interest through draft laws submitted to the Parliament. The promotion of interests/benefits through draft legislative acts was found in 43,1% of the cases. 70,1% of the drafts promoting some interests/benefits were qualified by the experts as contrary to the public interest. 20,8% of all the drafts put under expertise were assessed as generating damages, contrary to the public interest. A clear tendency was remarked in initiating draft laws promoting/damaging interests/benefits by parliamentary deputies (65%), tendency which is almost double in manifestation if compared to the draft laws initiated by the Government (35%). 

Broadening of discretionary powers of the public authorities through draft laws submitted to the Parliament. Including in the draft laws provisions about the activity of the public authorities by which their discretionary powers are broadened is a typical trend of the drafts initiated by the Government, noted in 43% of the cases, while the initiatives of the deputies refer to this aspect thrice less, only in 17% of the cases. Bringing of legislative initiatives by the Government aiming at extension of their powers can also be qualified as a variety  of promotion of interests, but this time it is a promotion of the departmental interests of the central public authorities, which are also the authors of the drafts promoted by the Government.
I. 
GENERAL OVERVIEW
This study analyzes the effectiveness of the activity of the Centre for the Analysis and Prevention of Corruption (CAPC) of conducting corruption proofing expertise of draft legislative acts, carried out in the period of 1 October 2006 – 1 October 2007, as part of the Project against Corruption, Money Laundering and the Financing of Terrorism in Moldova (MOLICO). This introductory chapter makes a short overview of the necessity of corruption proofing expertise (section I.1), a description of the “Corruption Proofing” Project, part of the MOLICO Project (section I.2.), general information about the draft laws put under corruption proofing expertise by the CAPC (section I.3.), short description of the corruption proofing expertise carried out by the public authorities of Moldova (section I.4.) and an analysis of the main differences between the activity of corruption proofing carried out by the empowered public authority and the CAPC (section I.5).
I.1. Necessity of corruption proofing expertise 

The need for corruption proofing expertise of the draft legislative acts was greatly dictated by the shortcomings of the legislative process of the Republic of Moldova. 
This process is regulated by: the Constitution of the Republic of Moldova, the Rules of the Parliament and the Law on the legislative acts. Regulations on this subject matter may also be found in other acts, but they have a special character and are not particularly relevant in this context
.

Although the framework provisions indicated above set a number of specific requirements of the process of initiation, elaboration and promotion of draft legislative acts, these are frequently not followed.  Among them there were noted:

· deficiencies in determining the categories of the laws;
· dysfunctions in using the right of legislative initiative;

· major deviations from the requirements provided by the Law 780/2001 regarding the stages of initiating draft legislative acts (conducting scientific research, comparative studies, assessing the effects of the new provisions  - are stages of the drafts’ elaboration which are usually not respected).
Although some of these shortcomings did not represent a direct premise for the institution of the corruption proofing expertise mechanism, nevertheless, these problematic aspects of the legislative process prove the existence of serious flaws and preconditions for legislative instability. In its turn, this state of instability, affects the integrity of the legal system and generates deviation in the behaviour of those to whom the law is addressed, including through favouring of corruptible situations.

For a detailed analysis of the shortcomings of the legislative process, please refer to Annex 1 of this study.

In support of the above, it should be also mentioned that according to the survey conducted by IMAS for the CCCEC with the support of the CoE, “imperfect legislation” was identified as a major factor that favours the spreading of corruption (28% of the survey’s respondents shared this view). 
I.2. “Corruption Proofing” Project
The “Corruption Proofing” Project implemented by the CAPC is a follow-up to the project “Decreasing the level of corruption through the involvement of the civil society in the process of legislative creation”. The “Corruption Proofing” Project is envisaged for the period of activity of the Parliament of the XVI-th legislature and pursues the achievement of the following objectives:

· reducing the level of corruption through elimination of the legislative grounds stimulating the rise, perpetuation and increase of the corruption level;
· ensuring a real and permanent monitoring by the civil society over the legislative process in the Republic of Moldova and involving the civil society representatives through providing of qualified expertise;
· making the public authorities aware of the need for a mechanism (an institution with permanent status) of corruptibility expertise for all the standard acts.

As of 1 October 2006 the Project is supported by the Council of Europe, as part of the Joint Programme of the Council of Europe and European Commission Project against Corruption, Money Laundering and the Financing of Terrorism in Moldova (MOLICO)
. 

In this project, the CAPC contracted 14 experts, all lawyers specialized in various areas of law, who were trained to apply a special methodology. The experts conducted corruption proofing expertise of the finalized draft legislative acts tabled to the Parliament. The contributions of the CAPC experts were transmitted within 15 working days since the placing of these draft laws on the website of the Parliament
. Also, the corruption proofing expert reports were also made public on the CAPC website www.capc.md . 

Through the Informational Analytical Service of the Parliament, the corruption proofing expert reports were transmitted to the respective permanent commissions of the Parliament responsible for the examination of the drafts prior to their consideration in the parliamentary sessions. The CAPC experts were repeatedly invited to participate in the working sessions of these commissions
 and the CAPC expert reports were invoked repeatedly by deputies during the debates of the draft laws
.
I.3. Overview of the draft laws put under corruption proofing expertise
This study was made on the basis of analyzing corruption proofing expert reports on 202 draft laws. 197 (97,5%) of these were taken from the Parliament’s website, and 5 (2,5%) of the drafts were put under expertise following the direct request of the Minister of Justice and of the Parliamentary Commission for Public Administration, Ecology and Territorial Development. The drafts taken from the Parliament’s website that were put under corruption proofing expertise constituted 65,5% of the total number of the draft acts placed on the website in the period of 1 October 2006 – 1 October 2007. 
35,5% of the drafts were not subjected to corruption proofing expertise by the CAPC, because they did not contain legal norms, referring instead to the internal organization of the Parliament, appointments in public positions, acts of ratification of international treaties.

Of the 202 draft legislative acts put under expertise, 26,7% were drafts of integral legislative acts and 73,3% were draft laws of amending/completing/abrogating other laws.

The activity of corruption proofing expertise was carried out according to five fields of expertise (see Chart 1).
Chart 1
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From Chart 1 above one can notice that most of the draft laws, 38%, were from Field I “Justice and home affairs, human rights and freedoms”, followed by Field II “Economy and commerce” – 28%, Field V “Labour legislation, social protection and healthcare” – 17% and Field III “Budget and finance” – 14%. Field IV “Education” is least disturbed by legislative interventions – only in 3% of the total number of draft laws put under expertise.
Of 202 draft laws subjected to corruption proofing expertise, 87,6% were assigned to the category of organic laws, 0,5% – to ordinary laws, and 5,4% – to decisions of the Parliament.

73% of the drafts put under corruption proofing expertise were initiated by the Government, 24% – by the deputies, while the initiatives of the President of the Republic of Moldova represented 2% of the total number of draft laws examined by the CAPC experts. The People’s Assembly of the autonomous territorial unit of Gagauzia (APG) initiated only one draft law in a year’s span, representing 1% of the total number of drafts laws put under expertise (see Chart 2). 

Chart 2
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From the standpoint of the various authors of the drafts’ distribution per fields of expertise, the following findings were made:  

· In Field I “Justice and home affairs, human rights and freedoms” the  intervention of the deputies  represented 19%, those of the Government – 78%, and the initiatives of the President of the Republic of Moldova – 3%;

· In Fields II “Economy and commerce” and III “Budget and finance” most of the drafts were initiated by the Government – 86% and 79%, accordingly, and the rest were initiatives of the deputies, constituting 14% and 18%, accordingly;
· In Field IV “Education” the initiatives of the deputies and those of the Government had an equal distribution, of 50% each;

· In Field V “Labour legislation, social protection and healthcare”, the initiatives of the deputies are prevailing, amounting to 50%, the initiatives of the Government 41%, and the drafts initiated by the President of the Republic of Moldova and by the People’s Assembly of the autonomous territorial unit of Gagauzia were 6% and 3%, accordingly (see Chart 3).
Chart 3
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I.4. Corruption proofing expertise carried out by public authorities
After the CAPC Project was launched on 1 July 2006, the public authorities took over the brand-new mechanism of conducting corruption proofing expertise.  On 23 August 2006 the Government of the Republic of Moldova passed the Decision no.977 on the Rules of organizing the process of conducting the anti-corruption expertise (hereinafter referred as “the Rules”).

The Rules set the general principles of conducting the new type of expertise and its fields, as well as the authority responsible for making this expertise, its terms and criteria. According to Governmental Decision no.977 from 23.08.2006, the central public authority assigned to conduct the anti-corruption expertise was the Centre for Combating Economic Crimes and Corruption. CCECC set its own criteria of conducting the anti-corruption expertise in a Methodology
.

Due to the fact that the above-mentioned Governmental Decision was conceived and developed in a very short period of time, the need of including provisions in the text of the law about the obligation of conducting the corruption proofing expertise was realized only after the regulatory act of the Government was approved. This “omission” was remedied through the adoption of the Law no.332-XVI from 10 November 2006 for amending and completing some legislative acts: the Law on the legislative acts, the Law on the Centre for Combating Economic Crimes and Corruption, the Law on the regulatory acts of the Government and of other central and local public authorities. The Law no.332/2006 made the Government/Centre for Combating Economic Crimes and Corruption responsible for conducting anti-corruption expertise of the legislative acts and of the regulatory acts of the Government. Historically, this was the moment in which the anti-corruption expertise was instituted in the legislative system of the Republic of Moldova. 

I.5. Distinctions between the corruption proofing expertise of the CAPC and of the CCECC
Currently, there are two institutions involved in the process of conducting corruption proofing expertise of the draft legislative acts: the Centre for Combating Economic Crime and Corruption – representative of the public authority and the Centre for the Analysis and Prevention of Corruption – representative of the civil society.

This situation is not a doubling or overlapping of competences. The participation of the civil society in the process of legislative creation, by presenting corruption proofing expert reports on draft legislative acts contributes to the shaping and strengthening of the anti-corruption expertise, to ensuring the observance of transparency and objectivity of the legislative process
. Taking over of the corruption proofing expertise concept by the representatives of the public authorities was a clear success of the CAPC performance, a convincing example of promotion by the non-governmental sector of efficient public policies and of their acceptance by the state.
The CAPC activity of corruption proofing expertise differs from the activity carried out by the CCECC, both in quality and in quantity for the following reasons:

a) The CAPC activity is independent and pursues the external monitoring of the public policies expressed in the texts of the draft laws. 

b) The CAPC conducts the expertise of the draft legislative acts already on the agenda of the Parliament, published and available to any interested subject (see Chart 4). Thus, the CAPC activity of corruption proofing expertise has a public character
 and comes into place when the drawbacks can be evidenced at the mostly advanced stage of the legislative process, right in the moment of the final consideration of the regulatory documents. 

c) The CAPC expert reports are an additional filter, even if sometimes it is made on drafts already analyzed by the CCECC, as frequently additional flaws of the draft are discovered. It should also be noted in this context that the CCECC expertise is not mandatory for the draft’s authors’ consideration; therefore if the authors insist and the Government accepts, the daft may continue to carry faulty provisions. The CAPC interventions can outline them and subject to further analysis.  

d) The CAPC expert reports are drawn up by experts outside public authorities, who are not subject of inherent administrative control and influence. 

e) The CAPC experts are personalities with both deep theoretical knowledge and practical skills developed in their experience in the fields of law in which they are specialized. The independence and the fact that the “freedom of creation” are not limited throughout the process of writing the corruption proofing expert reports allow the outlining of a considerable number of negative elements in the texts of the draft, not only of those strictly identified as corruptibility elements.
f) The CAPC expert reports can be easily used by the representatives of the parliamentary opposition, thus contributing to a mutual checks and balances in the sphere of policies promoted by the governing majority.
g) The CAPC subjects to corruption proofing expertise only the draft legislative acts, while the CCCEC experts have to ensure also the corruption proofing of the regulatory acts, thus the quantity of acts processed is much higher, which can have a negative influence on the quality of expert reports. On the other hand, the CAPC was always preoccupied for the quality aspect, due to the adequate term of presenting the expert reports to the Parliament and their supervising by the Project Coordinator etc.

Chart 4 bellow makes it clear that the CCECC intervenes at an early stage of the legislative process, presenting the corruption proofing expert reports of the legislative acts (and other regulatory acts), developed by central and specialized public authorities, prior to their approval by the Government and their presenting to the Parliament. The CAPC presents its corruption proofing expertise reports at the stage when these drafts are already tabled for consideration to the Parliament and are not focused only on the drafts initiated by the Government, the corruption proofing expert report being drawn up on the big majority of the draft legislative acts, regardless of who is the author.
Chart 4.


II. METHODOLOGY OF THE STUDY
This chapter describes the organization’s human resources involved in the activity of corruption proofing expertise (section II.1.), the internal documents developed by the CAPC in order to facilitate the corruption proofing expertise (section II.2), the main instruments used to do the study (section II.3) and the samples of the corruption proofing expert reports of the CAPC experts.

II.1.
Human resources of the CAPC engaged in corruption proofing expertise
The Project activities were carried out by 2 project coordinators and 14 experts with law degree, selected through public contest, following their specialization per fields of law, so that all the fields of expertise were covered
. 

The project coordinators ensured the selection and downloading from the Parliament’s website  the draft legislative acts and forwarding them to the experts. In 10 calendar days, the CAPC experts were to draw up the expert report and to transmit it to the project coordinators, who checked its compliance with the formal and substantive requirements established for the corruption proofing expert reports of the CAPC.

The transmission to the Parliament of the CAPC expert reports was carried out on the basis of the Concept paper of cooperation between the Parliament and the civil society, approved by Parliamentary Decision no.373-XVI from 29.12.2005, according to which organizations of the civil society presents to the Parliament their contributions within 15 days since the placing of the draft laws on the Parliament’s website. 
II.2.
 Instruction and Methodology on  corruption proofing 

The CAPC Instruction describes the operation of the corruption proofing activity: the obligations of the project coordinators and of the experts, the manner of selecting and forwarding to the experts the drafts for corruption proofing expert report’s writing, as well as of the corruption proofing expert reports’ further referral to the Parliament.

Annex no.1 to the Instruction determined the following fields of expertise:

Field I. Justice and home affairs, human rights and freedoms
Field II. Economy and commerce
Field III. Budget and finance
Field IV. Education
Field V. Labour legislation, social protection and healthcare. 

Annex no.2 to the Instruction contains the CAPC Methodology, document which for the first time provided a conventional classification of the corruptibility elements, bringing examples of their forms of manifestation. Also, the Methodology sets the formal and substantive requirements of the corruption proofing expert reports. 

The CAPC Methodology was the first document to explain the process of writing a corruption proofing expert report. Later on, the experience gathered by the CAPC experts became a process of learning by doing, in which new corruptibility elements were identified, thus completing their initial list (annex 3 contains the completed list of elements).

The revised list of corruptibility elements and their description was further developed in the Guide on corruptibility expert review of draft legislative and other regulatory acts, developed jointly by the CAPC and the CCECC.

II.3. Statistical system
In order to be able to follow the effectiveness of the corruption proofing expert reports, it was necessary to unify the structure and requirements of writing of these reports (section II.3.1), which made possible to enter data about the experts’ findings in a statistical system (section II.3.2). All the statistical data used in this study were processed by this system.

II.3.1. Unified standards of the corruption proofing expertise reports
Although the main formal and substantive conditions of the expert report were regulated in Chapter III of the Methodology, the CAPC promoted the on-going improvement of the structure and quality of the expert reports. A very efficient method of ensuring quality of the corruption proofing expert reports on the draft legislative acts proved to be the standardizing of the expert report’s requirements. 

For these purposes, the CAPC made an analysis of the best practices employed by its experts at the writing of the expert reports and developed a series of unified requirements which every corruption proofing expert report must comply with. The result was the creation of an “ideal” model of the expert report (see annex 2). The experts’ opinion was that this model helped them to write more effectively their corruption proofing expert reports. 

The unified structure of the expert reports facilitated the development of a statistical record keeping system, which allowed for systematizing and processing of the statistical data regarding the activity of the corruption proofing expertise of the CAPC and its presentation within this study.

 II.3.2. Statistical record keeping of the findings made in the expertise reports
To keep statistical record of the objections formulated by the experts in their reports, of the incidence of various corruptibility elements in the draft legislative acts and in order to follow the Parliament’s acceptance of these objections, the CAPC developed a statistical record keeping system. 

Following the structure of the model expert report (see annex 2), the CAPC record keeping system was divided into 2 parts:

1. general evaluation, justification of the draft and substantive evaluation of corruptibility;

2. detailed analysis of the corruptibility of the draft’s provisions, status of the drafts put under expertise by the CAPC and the status of the CAPC contributions. 

In the first part of the statistical system, data about the following aspects was entered:

· number, categories and types of drafts put under expertise;

· justification of the drafts (placing /non-placing of the informative notes on the Parliament’s website; existence of references to international standards and acquis communitaire; economic-financial justification of the drafts);

· promotion of interests / benefits, infliction of damages, regulation of the activity of the public authorities, presence of the ambiguous linguistic formulations in the text of the drafts.

The second part of the statistical system followed separately the incidence of 28 corruptibility elements, according to the conventional classification of these elements in the Guide. The information compiled per each element made possible to establish the rate of spreading of the elements in the drafts put under expertise, in the light of the experts’ findings. The record keeping of elements was done by indicating the number of objections regarding each element in the total number of drafts put under expertise (202), in the total number of drafts which have already been passed by the Parliament (117), and following the number of objections accepted by the Parliament regarding each element in each of the passed drafts.

The monitoring of the status of the drafts put under expertise and the level of acceptance of the objections expressed in the CAPC contributions made possible to assess the effectiveness of the corruption proofing expertise mechanism. For this purpose, after adopting the draft laws thus screened by the CAPC, the number of objections accepted by the Parliament was checked by following the verbatim records of the parliamentary sessions and by comparing the passed laws with the drafts of the same laws, on which experts presented recommendations on the removal of corruptibility risks, as well as other recommendations. The accepted objections and recommendations were introduced in the statistical system, CAPC thus measuring the impact of the corruption proofing expert reports drawn up by its experts.
II.4. Sample of the study
The findings of this study are based on the analysis of the statistical data regarding the objections of the CAPC experts on 202 draft legislative acts. 117 of these drafts were passed by the moment of presenting of this study.

The experts formulated objections regarding corruptibility elements found in the examined drafts, as well as other objections. The total number of objections on corruptibility elements identified in 202 drafts put under expertise was of 2256, and that of other objections – 237.

Each of the experts’ objections on corruptibility were introduced in the statistical system according to one of the 28 elements, grouped in seven categories, according to the list of corruptibility elements (see annex 3). The record of these elements was kept per five fields of expertise, summarizing them in subtotals for each field and in one grand total of all the fields. This record keeping made possible to realize the spreading of the corruptibility elements in the drafts, their interpretation and statistical description in Chapter V of this study. This Chapter describes the spreading of the corruptibility elements in the 202 draft laws put under expertise. 

The effectiveness of the corruption proofing reports of the CAPC experts was measured by counting the objections formulated by the experts and accepted by the Parliament in 117 passed legislative acts. In the expert reports of the draft laws which have been adopted and published, a total of 1064 objections were expressed concerning concrete corruptibility elements, of which the legislator accepted 562. The distribution per fields of expertise of the objections on corruptibility accepted by the Parliament can be viewed in annex 4 of this study.

III. 
FINDINGS ON THE JUSTIFICATION OF THE DRAFT LAWS 

This chapter illustrates the findings and objections of the experts with regards to the justification of the draft legislative acts put under corruption proofing expertise: ensuring access to the informative notes through their placing on the Parliament’s website and the sufficiency of the reasoning contained in the informative note (section III.1.); generalizing the cases in which the drafts’ authors invoked compatibility of the draft legislative acts with the international standards and acquis communitaire, reflected in the informative notes and the draft legislative acts (section III.2.); findings of the experts on the existence and quality of the economic-financial justifications of the draft laws put under expertise (section III.3.).

III.1. Informative note
Article 20 of the Law 780/2001 establishes the mandatory character of the informative notes for the elaborated drafts, which are to include:

„a) conditions which determined the need of drafting the act, including the need of its harmonizing with the EU legislation regulations, the goals pursued through the implementation of the new regulations; 

b) the main provisions, the place of the act in the legislative system, outlining the new elements, the social, economic and other effects of its implementation;
c) references to the corresponding EU legislation and the level of consistency of the draft with the said regulations;
d) economic-financial justification in case that the implementation of the new regulations would require financial and other sorts of expenses.”

III.1.1. Transparency of the informative notes

The informative notes’ publishing was followed by the CAPC experts in a special section of the expert report. Of the total 202 draft legislative acts put under expertise, the informative note was attached to 105 (52%) of the drafts posted on the Parliament’s website. 97 drafts (48%) were posted on the Parliament’s website without their informative notes, fact which was constantly criticized in the CAPC expert reports. The lack of transparency of the informative notes makes it difficult to understand the reasons of promoting the laws in the state and generates distrust of the public in the legislative process. 

It was noticed that usually the informative notes were not placed on the website of the Parliament when the author of the drafts was the Government. In cases when the drafts’ authors were deputies of the Parliament, the informative notes were made public in all the cases. 

As a result of the constant criticism of the CAPC experts on the lack of transparency of the informative notes, the practice of placing the informative notes on the Parliament’s website was considerably influenced.
The diagram from Chart 6 bellow presents the evolution in the publishing of the informative notes on the Parliament’s website in the period 1 October 2006 – 1 October 2007, indicating the number of drafts posted on the Parliament’s website and the number of informative notes to them that were made public together with the text of the drafts. The diagram shows that the publication of the drafts on the website was carried out for 6 months without attaching their informative notes in most of the cases. For example, in December 2006, of the total of 38 drafts taken for expertise from the Parliament’s website, the informative note was attached to only 9 drafts. Starting with May 2007 the frequency with which the new drafts were placed on the Parliament’s website accompanied by their informative notes had grown considerably (21 draft legislative acts, of which 19 had the informative notes attached), and as of July 2007 all the informative notes were made public on the Parliament’s website together with the text of the drafts.

Chart 5 
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The publication of the informative notes conferred more transparency to the legislative process and contributed to a better understanding of the intentions pursued by the authors of the draft legislative acts. 
III.1.2. Sufficiency of the reasoning contained in the informative notes
Another aspect constantly assessed by the CAPC experts when examining the drafts subjected to corruption proofing expertise, was the sufficiency of the draft’s reasoning contained in the informative notes. Assessment of the sufficiency of the draft’s reasoning was carried out by checking the compliance of the informative notes with the requirements set by the Law 780/2001, the validity and plenitude of the arguments invoked in favour of the promotion of the drafts, as well as the indication of the goals pursued by the promotion of each draft. 

Most of the informative notes (about 80%) to the draft legislative acts put under expertise were formal and general and did not explain the need to promote the draft. 

Thus, often times there was noticed the promotion of draft laws “in order to execute an order of the Government” (for example: draft Law on the state registration of the legal entities and of individual entrepreneurs, registered in the Parliament with no.3013 dated 14.08.2007, draft Law on amending and completing some legislative acts, registered in the Parliament with no.3092 dated 22.08.2007). Frequently the informative note limited itself to exactly reproducing the draft’s structure, but without “outlining the new elements, the social, economic and other effects of its implementation”, according to the requirements of art.20 of the Law 780/2001. 

The critics concerned with the sufficiency of the reasoning are particularly relevant in case of the draft integral legislative acts. It is difficult to understand sometimes not only the logic of the authors, but also the goal of draft laws which create whole new institutions, establish new and complex procedures, if they are accompanied by superficial and formal justifications. Considering the fact that the drafts of the integral legislative acts count on average 35 articles, we consider necessary to remedy the practice of writing accompanying informative notes which are half a page long and lacking any impact analysis of the new provisions.  

III.2. References to the compatibility of the draft with international standards
According to article 20 of the Law 780/2001 cited above, the informative note has to include also “c) references to the corresponding EU legislation and the level of consistency of the draft with the said regulations”.  The CAPC experts outlined in their expert reports the invocation of the acquis communitaire and relevant international standards (in the text of the draft or in the informative note).

Analyses of the comments and findings of the experts on the draft legislative acts proved that from 202 draft legislative acts put under expertise, references to acquis communitaire were made in only 17 drafts (8,4%), and references to other international standards were found in 18 drafts (8,9%).

At the same time, the existence of express references to acquis communitaire, even if made in the text of the draft legislative acts did not automatically mean the “synchronization” of the national legal provisions with the EU legislation or with the international standards.

In the expert report no.210 from 08.05.2007 to the draft Law on the zoo (registered in the Parliament with no.1427 from 17.04.2007) it was stated: 

„The intention to adjust the draft’s provisions to the European Union standards is highly welcome. The draft invokes the Council Directive 1999/22/CE of 29 March 1999 relating to the keeping of wild animals in the zoos, published in the Official Journal of the European Communities 9.4. 1999 L 94 /24. Hence, it is impossible to speak of the efficiency of the draft’s provisions proposed to this end. Thus, the Directive recommends the development of a detailed national framework in order to ensure application of the standards provided by it, while the draft’s provisions are very short, reiterating some of the standards indicated in the text of the Directive, without creating functional and efficient mechanisms of ensuring that the standards would work, referring most of the times to the “legislation in force”, which is in fact inexistent.

In the expert report no.228 from 05.06.2007 on the draft Law for amending and completing some legislative acts regarding the establishment of the interdiction of holding dual citizenship by certain categories of public officials (registered in the Parliament with no.1826 from 10.05.2007) it was mentioned: 

„Reference to the provisions of the European Convention on Nationality from 06.11.1997 is very brief, stating that its provisions are observed in the national legal system. At the same time, we find that the prohibition of holding multiple citizenships by the public employees represents a violation of the provisions of art.17 (Rights and duties related to multiple nationality) of the European Convention, which establishes that:


„1) Nationals of a State Party in possession of another nationality shall have, in the territory of that State Party in which they reside, the same rights and duties as other nationals of that State Party.


2) The provisions of this chapter do not affect:


a) the rules of international law concerning diplomatic or consular protection by a State Party in favour of one of its nationals who simultaneously possesses another nationality; 


b) the application of the rules of private international law of each State Party in cases of multiple nationality.”

III.3. Financial-economic justification
According to let.d) of art.20 of the Law 780/2001, the economic-financial justification of the draft is necessary “in case that the implementation of the new regulations would require financial and other sorts of expenses”.  

In the course of corruption proofing, the CAPC experts have drawn considerable attention to the drafts the implementation of which called for financial and other sorts of expenses, but which: 

· lacked economic-financial justification;

· had an insufficient or formal economic-financial justification;

· assigned those costs to public or private entities, without consulting their opinion or contrary to their interests;

· implied costs which were exaggerated in relation to the public interest
.
Of 105 draft subjected to corruption proofing which were accompanied by informative notes, economic-financial justification existed only in 6 cases (5,7%). Nevertheless, of the total number of 202 drafts considered by the CAPC experts, implementation of 153 (75,7%) implied financial and other sorts of costs, when the economic-financial justification was mandatory according to let.d) of art.20 of the Law 780/2001. Therefore, compared to the total number of 153 drafts for which the economic-financial justification was necessary, we find that 6 represents even a smaller percentage (3,9%).

As the economic-financial justifications are so rare, we find it timely to bring some positive examples of draft laws accompanied by such a justification, as well as an example of critique made by the CAPC expert regarding their absence.

Examples of economic-financial justification included in the informative notes of 2 draft laws
Informative note to the draft Law on amending and completing some legislative acts (registered in Parliament with no.2298 from 18.06.2007): 
“For the purpose of establishing the impact of the amendments proposed by this draft, some estimated calculations were made regarding the possible losses or incomes to the state budget. Studying the imports registered in the MFN regime, it was found that once the proposed amendments are passed, a growth of the state budget with approximately 4,8 mil. USD. At the same time, the percentage rates of the custom duties to the mentioned categories were also examined. The average of the custom duties percentage rate constitutes 4.2, which will ensure additional money to the state budget.

Informative note to the Parliamentary Decision on completing the annex to the Parliamentary Decision no.533-XIII from 13 July 1995 on the entitlements of the citizens of the Republic of Moldova decorated with state distinctions of the former  U.S.S.R. (registered in Parliament with no.401 from 31.01.2007): 
“the number of persons decorated with the respective distinction of the former U.S.S.R. who are currently residing in the Republic of Moldova is of about 1900. To grant according to art..22 par.(1) let.a) of the Law on veterans, the nominal allocations of 25 lei per month, it is necessary to plan annually budgetary sources of 570 thousands lei, which is not a considerable amount and can be supported by the state budget”.

Example of a critique to the lack of financial-economic justification of a draft law
Expert report no.266 from 07.08.2007 to the draft Law on amending and completing some legislative acts (submitted to CAPC for corruption proofing expertise by the Ministry of Justice): 
“6. Financial-economic justification. The informative note makes no estimations of the costs necessary for the implementation of the provisions proposed by the draft and of the source of their coverage [...] To be able to enforce these provisions in the future, there are at least some financial implications to be considered:

· Allocation of funds to ensure all the courts with computers, access to Internet and establishment of an internal network between the courts of all the levels, in order to ensure the transmission of the information in secure conditions
· Allocation of funds for the creation, maintenance and updating of 5 websites of the courts of appeals
· Creation of specialized personnel units, additionaly within the courts of appeals responsible for the update and maintenance of each court of appeals website. According to the draft, the courts of appeals will be responsible for placing on the website not only their own judgments, but also of the judgements delivered by the courts of “merits”.

It is essential for the informative note to make an assessment of the amount of work involved by such commitment of the courts of appeals. Considering that one of the duties of the Ministry of Justice is keeping the courts’ statistic records, we find that the performance of preliminary calculations of the costs of the draft’s provisions’ implementation is not a particular difficulty, provided that the available statistical data is properly used. 

The only reference to the implementation costs is made in Art.VIII “Final and transitory provisions” of the draft law, which sets enforcement of p.1. of article I of the draft (obligation of publishing the “final judgments of the courts of merits and of the courts of appeals ... on the websites of the courts of appeals”) “after the necessary conditions are created...”. This reference s extremely vague and is qualified in this context as ambiguous linguistic formulation”.

IV.
FINDINGS ON THE SUBSTANTIVE EVALUATION OF CORRUPTIBILITY
As it was already stated in Chapter III of this study, the publication of the informative notes of the draft legislative acts put under expertise allowed for a better understanding of the intentions of the authors and the goals of the draft legislative acts put under expertise, facilitating also the activity of the experts in carrying out the substantive evaluation of the corruptibility of the draft laws.   
This chapter describes the findings of the experts on the establishment and promotion of interests/benefits through draft laws (section IV.1.), infliction of damages by application of the draft’s provisions (section IV.2.), regulation of the activity of the public authorities (section IV.3.) and linguistic formulations used in the text of the draft legislative acts analyzed by the experts in the corruption proofing expert reports (section IV.4.). 

IV.1. Establishment and promotion of interests/benefits 

Performing the substantive evaluation, the CAPC experts analyzed separately the promotion of interests/benefits through the draft legislative acts put under expertise. Analysis of this aspect was done considering the fact that any legislative or other regulatory act is promoting certain interests/benefits, which can be general, group or individual. When the expert reports identified the promotion of particular or group interests, the experts checked whether these measures observe the criteria of the “public interest” – general interest of the society, recognized by or inferred from the Constitution, laws, international and national acts, traditions and general customs
.  

The findings made in 202 expert reports showed that the promotion of interests/benefits was found in 87 (43,1%) of the draft legislative acts. The promotion of interests/benefits was criticized by the experts in 61 (30,2%) of the draft legislative acts. Confronting 61 to 87 drafts about which the promotion of interests/benefits was mentioned in the expert reports, we find a rate of 70,1% of the cases in which the promotion of interests/benefits in draft laws is qualified by the experts as contrary to the public interest.

Expert report no.161 from 07.02.2007 on the draft Law on completing some legislative acts regarding the possibility of introducing in the Republic of Moldova the unscreened cardboard (registered in Parliament with no.51 from 11.01.2007) stated the following: 
“the contents of the informative note make it clear that the draft promotes the interests of the municipal enterprise “Moldcarton" SA. Thus, amendment of regulatory acts is attempted in order to satisfy the profit-making needs by a specific company contrary to the general interests of the society and namely the protection of environment which is a national priority and which affect directly the living conditions and health of the population, as well as the society’s future sustainable development capacities. In light of the above, the promotion through this draft put under corruption proofing expertise of the interests of the municipal enterprise “Moldcarton" SA can be qualified as lobbysm which, not being regulated by the national legislation, represents an aggraded corruptibility factor”. Despite the fact that the CAPC expert report was invoked in course of the Parliamentary debates on this law
, the final version of the draft was not substantially modified and the draft was passed as originally conceived.
Expert report no.225 from 31.05.2007 on the draft Law on amending the Law on the identity acts from the national passports system, relating to the issuance of service passports to the management personnel of the State Administration of the Civil Aviation (registered in Parliament with no.1726 from 03.05.2007) specified: 
“We find that the draft law promotes the interests of the “management of the state enterprises held by the State Administration of the Civil Aviation”. Although the draft pursues to make more concrete, by limiting, the circle of individuals who can benefit of the service passports, text of letter j) of paragraph (5) article 2 of the Law no.273-XIII from 9 November 1994 – is corruptible in its essence, due to the promotion of group interests, […] incompatible with public interests (see the detailed analysis)”. 

It is difficult to measure the level of acceptance of the critical observations formulated by the CAPC experts regarding the abusive promotion of some interests through the draft laws, because the essence of these drafts is “vicious” since the stage of their conception. The remedy of these flaws is possible only by political will of the legislator to not pass such drafts in general, but this kind of influence on the Parliament exceeds the legal area of intervention of the CAPC expert reports.  

Nevertheless, we found withdrawal of 8 out of 61 (13,1%) draft laws on which the CAPC expert reports expressed critics on promotion of some interests/benefits. This fact makes us believe that their withdrawal was determined also due to the critical observations of the CAPC experts.

Analysis of the promotion of some interests in the draft legislative acts from the point of view of the authors of these drafts proved a bigger rate, of 65%, of the drafts coming from the deputies in Parliament as compared to the initiatives of the Government, with a rate of 35%.

IV.2. Damages brought through application of the draft
Promotion of some individual or group interests through draft laws poses the risk of damaging the interests of other persons. 42 (20,8%) of the draft legislative acts put under expertise were assessed by the CAPC experts as generating damages, contrary to the public interest. 

All the drafts qualified as generating damages were criticized also for promoting individual or group interests contrary to the public interest criteria, which once again confirmed the intrinsic relation existing between the promotion of interests and infliction of damages. The expert reports on the 8 withdrawn draft laws mentioned in the previous section were also criticised for being generator of damages, which constitutes 19% of the total number of drafts to which similar critiques were brought in the corruption proofing expert reports.
IV.3. Regulation of the activity of the public authorities
The general assessment of the regulation of the activity of the public authorities was also a part of the substantive evaluation of the corruptibility of the drafts. In making this evaluation, general aspects of determining the status and assigning of new competences to the public authorities were considered. 

Regulation of the activity of the public authorities was identified in 72 (35,6%) of the draft legislative acts subject to corruption proofing expertise and criticized in 47 (23,3%)  cases. 

In contrast with the situation presented in section IV.1. related to the promotion of interests/benefits, it was established that the regulation of the activity of the public authorities represents a typical trend of the drafts originating from the Government – in 43% of the case, while the initiatives of the deputies refer to this aspect only in 17% of the cases. 

Therefore, it is also possible that the regulation of the activity of the public authorities, especially for purposes of providing such authorities with extensive regulatory powers, powers contrary to their status, powers allowing derogations and abusive interpretations (corruptibility elements examined in greater detail in Chapter V section V.1.2.) is also a kind of promotion of interests, but this time of departmental interests of the central public authorities, most frequently appearing as authors of the drafts promoted by the Government.

IV.4. Linguistic formulation of the draft’s provisions
Despite the fact that all the linguistic formulations were assessed separately in the detailed analysis of the draft’s provisions of the corruption proofing expert report, representing a distinct category of corruptibility elements of the draft’s provisions (category VI, for details on categories of corruptibility elements, see the list presented in annex 3), in the course of conducting the substantive evaluation of corruptibility this aspect was generalized by the experts by establishing the compliance of the drafts with the requirements of technical-legal and linguistic editing rules set in art.19 of the Law 780/2001 and art.46 of the Law 317/2003 (for details on the stages of the corruption proofing expert report, see the model report presented in annex 2). 

Thus, failure to observe the technical-legal and linguistic editing rules was detected in 86 (42,7%) draft legislative acts subjected to expertise and it was not found in 116 drafts (57,3%) of the total 202 draft legislative acts put under expertise. 

Chapter V section V.1.6 of this study scrutinizes the faulty linguistic formulations and of their manifestations as corruptibility elements.

V. 

FINDINGS ON THE DETAILED ANALYSIS OF THE DRAFT LAWS’ PROVISIONS: EFFECTIVENESS OF IDENTIFYING CORRUPTIBILITY ELEMENTS
Chapters III and IV presented the findings regarding the justification of the drafts and the substantive evaluation of corruptibility by the CAPC experts. The assessment of justifications and the substantive evaluation of corruptibility consider only aspects with corruptible implications valid for the entire text of the draft, usually without specific recommendations on concrete provisions. Unlike chapters III and IV, this chapter synthesizes the experts’ objections on concrete provisions of the draft laws. Here are presented the experts objections on corruptibility of the draft’s provisions (section V.1.), as well as other objections formulated in the corruption proofing expert reports (section V.2.).

Studying the experts’ objections, the corruptibility elements were analyzed from the following perspectives: 

1) Rate of objections to each corruptibility element from the total number of objections formulated to all the elements 
Sample: 2256 objections in total to all the corruptibility elements expressed in 202 expert reports.

2) Rate of acceptance by the Parliament of the experts’ objections regarding corruptibility elements 
Sample: 1064 objections in total to all the corruptibility elements expressed in 117 expert reports on legislative acts passed by the Parliament and come into effect
.

V.1. 
Spreading of the corruptibility elements in the draft laws put under expertise and effectiveness of their identification in the expert reports
In order to systematize the experts’ objections on corruptibility, a list of 28 corruptibility elements was developed, to which these objections may refer to (see annex 3). The 28 corruptibility elements were grouped into seven categories:

I.
Interaction of the draft with other legislative and regulatory acts
II.
Manner of allocating powers to public authorities
III. 
Transparency and access to information
IV.
Liability and responsibility
V.
Control mechanisms
VI.
Linguistic formulation
VII.
Other elements of corruptibility
Of the total number of 2256 objections to the presence of corruptibility elements in the drafts subjected to expertise, the most spread are the elements from categories: I.  Interaction of the draft with other legislative and regulatory acts – 35,6%, II. Manner of allocating powers to public authorities – 28,6% and VI. Linguistic formulation – 21,9% (table 1).
Table 1. 
Incidence of objections to corruptibility elements from each category from the total number of 2256 objections to all corruptibility elements from all the categories
	No.
	Categories of corruptibility elements

	%
	number

	I.
	Interaction of the draft with other legislative and regulatory acts
	35,6%
	803

	II.
	Manner of allocating powers to public authorities
	28,6%
	646

	III.
	Transparency and access to information
	2,3%
	52

	IV.
	Liability and responsibility
	5,2%
	118

	V.
	Control mechanisms
	2,8%
	64

	VI.
	Linguistic formulation
	21,9%
	495

	VII.
	Other elements of corruptibility
	3,5%
	78

	TOTAL 
	100%
	2256


Of 1064 objections to concrete corruptibility elements expressed in 117 expert reports on draft laws which have already been passed, the legislator accepted 562 objections, representing 52,8%. Table 2 bellow shows that the legislator accepts to remedy the corruptibility risks detected by the experts in the draft laws most frequently in the following categories: I. Interaction of the draft with other legislative and regulatory acts – in 58,4% of the cases, VI. – Linguistic formulation – 56,9% of the cases, IV. Liability and responsibility – 48,5% of the cases and II. Manner of allocating powers to public authorities – 47,6 of the cases. 

Table 2.  
Rate of acceptance by the Parliament of the objections to corruptibility  formulated by the CAPC experts presented per categories of elements 
	No.
	Categories of corruptibility elements


	% accepted
	number of accepted objections
	number of formulated objections

	I.
	Interaction of the draft with other legislative and regulatory acts
	58,4%
	223
	382

	II.
	Manner of allocating powers to public authorities
	47,6%
	158
	332

	III.
	Transparency and access to information
	27,8%
	5
	18

	IV.
	Liability and responsibility
	48,5%
	16
	33

	V.
	Control mechanisms
	28,6%
	4
	14

	VI.
	Linguistic formulation
	56,9%
	136
	239

	VII.
	Other elements of corruptibility
	43%
	20
	46

	TOTAL 
	52,8%
	562
	1064


Thus, the experts’ objections on the presence of corruptibility elements from categories I, II and VI, having the biggest incidence in the draft laws put under expertise (see table 1 above), are also elements with the highest rates of their acceptance by the Parliament. 

Considering that from the point of view of the norms corruptibility, among the core problems of the Republic of Moldova’s legislation are: abundance of norms referring to inexistent or unspecified pieces of legislation, conflict of legal provisions (category I. Interaction of the draft with other legislative and regulatory acts) and ambiguous linguistic formulations prone to non-uniform and abusive interpretations (category VI. Linguistic formulation), the perception and understanding of these risks by the legislator is commendable, as well as its considerable readiness of removing them.

We also mention that another wide category of objections, with sensitive implications, particularly for authorities and public officials is category II. Manner of allocating powers to public authorities. Chapter IV above established that the draft laws with the biggest rate of corruptibility elements from this category are promoted by the Government. This trend can be easily understood as the Government has the biggest number of authorities called to ensure the enforcement of laws. The authorities who are the primary authors of the draft laws in the fields related to their responsibilities are tempted to develop administrative procedures of which their officials can easily abuse, providing them for these purposes with excessive powers, contrary to their status, powers allowing derogations etc. It is also worthwhile to remark the high rate of acceptance by the Parliament of the objections regarding the corruptibility elements from this category, which speaks for a good understanding of this problem.

The following sections V.1.1.-V.1.7. present a short description of the elements from each category, the incidence of these elements in the draft laws put under expertise, the effectiveness of identifying them in the expert reports, as well as concrete examples of objections to such elements in the CAPC expert reports which have been taken into consideration by the Parliament at the adoption of the respective legislative acts.


V.1.1. 
Interaction of the draft with other legislative and regulatory acts
Category I. “Interaction of the draft with other legislative and regulatory acts” includes the following corruptibility elements:

1. Reference norms 

2. Allocation-of-regulatory-authority norms
3. Conflict of law
4. Lacuna of law
Table 3 bellow indicates on the biggest incidence in this category of corruptibility elements of the reference norms (13,7%) and conflict of law (16,2%). As to the experts’ objections related to the conflict of law, two thirds of these referred to the conflict of the draft’s provisions with other legislative and regulatory acts in force (external conflict), and one third of these objections referred to contradictions existing between the provisions of the draft (internal conflict). The internal conflict of provisions contained in the draft can be considered an indicator of the quality of its elaboration.

Table 3. 
Incidence of objections to corruptibility elements from category I “Interaction of the draft with other legislative and regulatory acts” (from the total number of 2256 objections to all corruptibility elements)
	No.
	Categories of corruptibility elements

Elements
	%
	number

	I.
	Interaction of the draft with other legislative and regulatory acts
	35,6%
	803

	1.
	Reference norms
	13,7%
	310

	2.
	Allocation-of-regulatory-authority norms
	2,3%
	52

	3.
	Conflict of law
	16,2%
	365

	4.
	Lacuna of law
	3,4%
	76


The data from table 4 bellow point to the fact that inside this category of corruptibility elements, the risks which are easiest to remedy by the legislator are the risks determined by the existence of reference norms – 67% and of the allocation-of-regulatory-authority norms – 64% (in two thirds of the cases), while the conflicts of law and lacunas are removed in 53% and 50% respectively (in half of all the cases). 
Table 4.  Rate of acceptance by the Parliament of the objections to corruptibility elements from category I “Interaction of the draft with other legislative and regulatory acts” 
	No.
	Categories of corruptibility elements

Elements
	% accepted
	number of accepted objections
	number of formulated objections

	I.
	Interaction of the draft with other legislative and regulatory acts
	58,4%
	223
	382

	1.
	Reference norms
	67%
	92
	138

	2.
	Allocation-of-regulatory-authority norms
	64%
	16
	25

	3.
	Conflict of law
	53%
	100
	189

	4.
	Lacuna of law
	50%
	15
	30


Subsections V.1.1.1-V.1.1.4 bellow present the corruptibility elements from category I, and concrete examples of objections to such elements found in the CAPC corruption proofing expert reports. 


V.1.1.1. Reference norms
Spreading in the total number of elements:

13,7%

Spreading in the total number of drafts:

25%

Effectiveness of element’s identification:

67% 



Reference norms are those norms from the draft which refer to the provisions of another article from the same act, to concrete provisions from another act / acts or to another act/acts in general.  

Identification of such corruptibility elements is possible if the following legal expressions are used: “according to the legislation in force”, “in the conditions set by the law”, “in the set manner”, “according to legal regulations/regulations in the field” etc., without referring to a concrete regulatory act and which after an assessment prove to be difficult if not impossible to establish at all
.
Example: Law on auditing activity No.61-XVI from 10.08.2007 (Expert report no.143 from 10.01.2007)

	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 5. Types of audit

(2) Mandatory audit of the annual financial reports, including of the consolidated audits, shall be carried out:

a) at the entities of public interest;

b) in other cases provided by the legislation in force.
	Risk: Reference norm
Recommendation: Specification of the other cases in which the mandatory audit can be performed or excluding this provision (let.b).
	Article 4. Types of audit

(2) Mandatory audit of the annual financial reports, including of the consolidated audits, shall be carried out at the entities of public interest.


V.1.1.2. Allocation-of-regulatory-authority norms (white norms) 

Spreading in the total number of elements:

2,3%

Spreading in the total number of drafts:

13%

Effectiveness of element’s identification:

64% 



Allocation-of-regulatory-authority norms are those provisions of the draft which transmit to other authorities, subjects, the right and competence to establish, autonomously, regulations with normative nature, rules of conduct, prohibitions.

Allocation-of-regulatory-authority norms contribute to the appearance of certain directly corruptible elements: broadening of the discretionary duties, arbitrary setting of terms for services’ rendering, exaggerated requirements for the fulfilment of certain rights etc. Identification of such corruptibility elements is possible, if the following legal terms and expressions are used: “in the manner and terms set by the Government (Ministry or another speciality authority)”, “in the conditions set by its regulation”, “other conditions/acts, set by the authority” etc.

Example: Law on savings and loans associations, no.139-XVI from 21.06.2007 (Expert report no.839 from 04.04.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 8. Norms of financial prudence
(3) The supervision authority by its regulatory acts may establish other norms of financial prudence additionally to those stipulated in paragraph (2).
	Risk: allocation-of-regulatory-authority norm
Recommendation: excluding paragraph (3). 
	Paragraph (3) was excluded. 


V.1.1.3. Conflict of law
Spreading in the total number of elements:

16,2%

Spreading in the total number of drafts:

49%

Effectiveness of element’s identification:

53% 



Conflict of law is the incompatibility of the draft’s provisions with other provisions of the draft or of the national legislation. 

The conflict might appear between the provisions of the draft (internal conflict of norms) and between the draft’s provisions and the provisions of other legislative and regulatory acts (external conflict). 

The external conflict of norms may arise between legal acts of the same legal force (between two organic laws), between acts of different level (for instance the duties of the local public authorities of I and II level), between codes and other legislative acts. 

The conflict of law represents an impediment for the correct application of the legal provisions and creates preconditions for the application of “convenient” provisions in a concrete situation, for subjective and abusive choosing of the applicable provision.

Example: Law on public procurement, No.96-XVI from 13.04.2007 (Expert report no.127 from 04.12.2007)

	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 16. Qualification data of the business operators
(1) In order to make prove of the qualification data during the public procurement procedures, the business operator will present documents certifying: [...]
e) non-application in the past 5 years to the employees of the business operator of disciplinary, administrative or criminal sanctions, related to their professional activity or to presenting wrong data for purposes of concluding a public procurement contract.
	Risk: External conflict 

Recommendation: Bringing the term of limitation in line with the provisions of the Criminal Code and Administrative Offences Code. Excluding the mentioning of “disciplinary sanctions”  


	Article 16. Qualification data of the business operators
(1) In order to make prove of the qualification data during the public procurement procedures, the business operator will present documents certifying: [...]

e) non-application of administrative or criminal sanctions in the past 3 years, to persons from the management of the business operator, related to their professional activity or to presenting wrong data for purposes of concluding a public procurement contract.


V.1.1.4. Lacuna of law
Spreading in the total number of elements:

3,4%

Spreading in the total number of drafts:

17%

Effectiveness of element’s identification:

50% 



Lacunas of law are the omissions of the legislator to regulate aspects of the social relations, the existence of which results from objective reality or from other provisions of the act.

The lacunas of law are also known as “legislative gaps”. The corruptibility danger of this element resides in the uncertainty in the social relations generated by it, especially in case of mechanisms of implementing rights, fulfilling of obligations, ambiguity of the powers of the public officials and administrative procedures these officials are in charge of etc., situations in which the authorities responsible for the enforcement of the respective law can make use of this deficiency in order to commit abuses.

Example: Law on the zoos, No.136-XVI from 14.06.2007 (Expert report no.210 from 08.05.2007)

	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Final and transitory provisions
Art. 10. – The Government within 6 months 

shall present to the Parliament proposals of bringing the legislation in force in compliance with the present law;

shall bring its regulatory acts in compliance with this law.
	Risk: Lacuna of law
Recommendation: setting a term for the already existent zoos to adapt to conform with the provisions of the draft
	Article 11. 
The zoo from Chisinau municipality shall obtain the environment permit within 6 months after the coming into effect of this law. In the absence of filing a request for obtaining the environment permit, it shall be considered that the zoo no longer activates and its administration shall be under the obligation of alienating, within 90 days, the animals kept in the zoo.




V.1.2.
Manner of allocating powers to public authorities
Category II of corruptibility elements “Manner of allocating powers to public authorities” includes the following corruptibility elements:

5. Extensive regulatory powers 

6. Excessive powers / powers contrary to the status of the public authority

7. Powers allowing derogations and abusive interpretations 

8. Establishment of parallel duties

9. Determination of competences by using the wording “shall be entitled”, “may” etc. 

10. Cumulating competences of instituting rules, controlling their observance and sanctioning 

11. Non-exhaustive, ambiguous or subjective grounds for an authority to refuse to conduct certain actions
12. Excessive requirements for fulfilment of individual rights
13. Lack/ambiguity of administrative procedures

14. Lack of concrete terms  

15. Establishment of unreasonable terms
Table 5 bellow illustrates the biggest rate in this category of the elements of lack/ambiguity of administrative procedures (9%), of powers allowing derogations and abusive interpretations (4,8%), of excessive powers / powers contrary to the status of the public authority (3,4%), of extensive regulatory powers (3,1%) and of determination of competences by using the wording “shall be entitled”, “may” etc. (2,1%).
Table 5. 
Incidence of objections to corruptibility elements from category II “Manner of allocating powers to public authorities” (from the total number of 2256 objections to all corruptibility elements) 
	No.
	Categories of corruptibility elements

Elements
	%
	number

	II.
	Manner of allocating powers to public authorities
	28,6%
	646

	5.
	Extensive regulatory powers
	3,1%
	71

	6.
	Excessive powers / powers contrary to the status of the public authority
	3,4%
	76

	7.
	Powers allowing derogations and abusive interpretations
	4,8%
	109

	8.
	Establishment of parallel duties
	1%
	23

	9.
	Determination of competences by using the wording "shall be entitled", "may" etc.
	2,1%
	47

	10.
	Cumulating competences of instituting rules, controlling their observance and sanctioning
	0,4%
	10

	11.
	Non-exhaustive, ambiguous or subjective grounds for an authority to refuse to conduct certain actions
	0,5%
	12

	12.
	Excessive requirements for fulfilment of individual rights
	1,6%
	35

	13.
	Lack/ambiguity of administrative procedures
	9%
	204

	14.
	Lack of concrete terms
	1,6%
	37

	15.
	Establishment of unreasonable terms
	1%
	22


Often times, the objections of the experts regarding the lack / ambiguity of administrative procedures (element 13) and regarding the powers allowing derogations and abusive interpretations (element 7) are identified in parallel with the faulty reference norms (element 1). This fact is explained by the unwillingness of the drafts’ authors to specify the mechanism of some procedures (i.e.: consideration of a petition filed in a special procedure is to be carried out according to the legislation in force; in the term set by the legislation etc.), or their unwillingness to set clearly and exhaustively the powers of the public officials (i.e.: the public official exercises other duties provided by the legislation in force), thus leaving “open gates” towards other possibilities of convenient determination by the official himself both of the procedures he administrates and of the duties which he performs. The corruptibility of such norms is even more obvious in case of drafts of special laws or framework laws, because if even the special law can not determine coherently and entirely the administrative procedures and the duties specific to the public officials in a field dedicated by the respective law, than the probability for another unspecified legislation to exist, that would complete and specify these provisions, is even smaller.

Another frequent mixture of corruptibility elements is the combination of extensive regulatory powers (element 6) and allocation-of-regulatory-authority norms (element 2). In this case the authors of the respective drafts set the so-called “half-rules”  in the law, leaving it to the discretion of the authority responsible of enforcement (traditionally, the very author of the draft) to establish the other “half” of the rule, which often times proves to be the sensitive part of the rule. It is the case when, for example, the individual rights to be fulfilled within certain administrative procedures are set in the law, while the exceptions are to be determined by the executive authority in a departmental act. A similar situation is when the entitlements of an authority are set in the draft only partly, the rest having to be determined later, in a regulation passed by the authority itself. The corruptibility dangers of such provisions are obvious, because they exhibit the tendency of the authors to establish convenient rules and rights, the modification of which at the departmental level is not as complicated and as transparent as their modification in the law. If the legislator determines the importance of certain rights, duties, procedures of being established at the legislative level, than it is not justified to provide their incomplete regulation in the law and to empower the public authority to regulate them “till the end”, because in such a way is regulatory powers inherent to the Parliament alone are transmitted to the respective executive authority. This does not mean that the governmental authorities are prevented from unfolding regulatory activities, but that these authorities should pass departmental acts only to the extent to which they do not set complementary rules to those determined by laws in order to satisfy abusively their own comfort in establishing derogations from the text of the law. 
Another relatively spread element in this category is determination of competences by using the wording “shall be entitled”, “may” etc. (element 9). The danger of this element arises whenever such wording is used to determine the obligations of the authorities / officials, because in these cases the officials are gifted with a discretion of which they can easily abuse in order to chose whether to execute the provisions of the law or not, in the absence of criteria on which such a choice could be based on.

Table 6 bellow shows that the highest rate of acceptance of 70% by the Parliament of the experts’ objections to the presence in the drafts of the elements from this category is that of objections on the determination of competences by using the wording “shall be entitled”, “may” etc. Probably the explanation is that such a corruptibility element can be easily remedied by excluding the corruptible formulations “may”, “shall be entitled” and replacing them with the word “shall”.

Table 6.  Rate of acceptance by the Parliament of the objections to corruptibility elements from category II “Manner of allocating powers to public authorities” 
	No.
	Categories of corruptibility elements

Elements
	% accepted
	number of accepted objections
	number of formulated objections

	II.
	Manner of allocating powers to public authorities
	47,6%
	258
	332

	5.
	Extensive regulatory powers
	49%
	25
	51

	6.
	Excessive powers / powers contrary to the status of the public authority
	33%
	12
	36

	7.
	Powers allowing derogations and abusive interpretations
	52%
	33
	64

	8.
	Establishment of parallel duties
	40%
	6
	15

	9.
	Determination of competences by using the wording "shall be entitled", "may" etc.
	70%
	16
	23

	10.
	Cumulating competences of instituting rules, controlling their observance and sanctioning
	33%
	2
	6

	11.
	Non-exhaustive, ambiguous or subjective grounds for an authority to refuse to conduct certain actions
	67%
	6
	9

	12.
	Excessive requirements for fulfilment of individual rights
	67%
	10
	15

	13.
	Lack/ambiguity of administrative procedures
	40%
	34
	86

	14.
	Lack of concrete terms
	59%
	10
	17

	15.
	Establishment of unreasonable terms
	40%
	4
	10


Subsections V.1.2.1-V.1.2.11 bellow present the corruptibility elements from category II, and concrete examples of objections to such elements found in the CAPC corruption proofing expert reports. 
V.1.2.1 Extensive regulatory powers
Spreading in the total number of elements:

3,1%

Spreading in the total number of drafts:

14%

Effectiveness of element’s identification:

49% 



Extensive regulatory powers are the powers by virtue of which the public authority is invested with regulatory powers in feeds exceeding its competences. Regulatory powers are considered excessive, if the field of regulatory intervention of the executive authority overlaps with the legislator’s field of intervention. The executive has the task to adopt regulatory acts aimed to ensure enforcement of the law and not to complete it. 

Usually, the extensive regulatory powers as corruptibility element appear in draft laws the author of which is the Government and which, through the, ensures the possibility of setting convenient rules by the authority itself, responsible for the law’s enforcement (immediate author of the draft). Extensive regulatory powers are frequently found in non-exhaustive listing of rights and duties of the public authorities, of procedural aspects etc., the norm containing in the end a derogation providing establishment of other exceptions that those set by the law, other rights, duties, procedural aspects by departmental acts.

Example: Law on the protection of industrial designs and models, No.161-XVI from 12.07.2007 (Expert report no.179 from 20.03.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 31. Representation
(2) Natural and/or legal entities that have no domicile, or main seat and no industrial or commercial enterprise   which is effective and functional in the R. Moldova shall be represented before AGEPI in compliance with paragraph (3) of this article, within any procedure carried out by AGEPI, except for the filing of request. The Regulation of application (approved by AGEPI) may establish other exceptions in this sense.
	Risk: Transmission of extensive regulatory powers to executive authorities.

Recommendation: Specification in the law of all the exceptions to this rule.
	Article 31. Representation

(2) Natural and/or legal entities that have no domicile, or main seat and no industrial or commercial enterprise   which is effective and functional in the Republic of Moldova shall be represented before AGEPI in compliance with par.(3) of this article, within any procedure carried out by AGEPI, except for the filing of request.  

(3) Natural and/or legal entities mentioned in par.(2), within procedures carried out by AGEPI in compliance with this law may be represented only by authorized mandatory, specialized in the field of industrial designs and models.





V.1.2.2 Excessive powers / powers contrary to the status of the public authority
Spreading in the total number of elements:

3,4%

Spreading in the total number of drafts:

15%

Effectiveness of element’s identification:

33% 



Excessive powers / powers contrary to the status of the public authority are powers which exceed the competences or contradict the status of the public authority that is assigned these powers.

The identification of this element is possible by checking the framework-laws regulating the fields in which the executive public authority is working, as well as the act determining its status and main duties.

Example: Law on technical regulation activity, No.420-XVI from 22.12.2007 (Expert report no.085 from 06.11.2006)

	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 7. References to standards of technical regulations
(1) In case of existence of national standards, properly adopted, which comply in full with the objectives of elaboration of the technical regulations and are elaborated on the basis of international standards and/or relevant European standards, the regulating authorities which elaborate technical regulations: […]
b) include, entirely or partly, the text of the national standards in the technical regulations, only with the written approval of the national Body for Standardization 


	Risk: Excessive powers / powers contrary to the status of the public authority
Recommendation: Excluding this provision because the Government (which is also an authority regulating the technical activity) can not be obliged to adopt decisions “only with the written approval of the national Body for Standardization”
	Article 7. References to standards of technical regulations

(1) In case of existence of national standards, properly adopted, which comply with the objectives of elaboration of the technical regulations and are elaborated on the basis of international standards and/or relevant European standards, the regulating authorities, observing the copyright of the national body of standardization, uses national standards as a basis for the technical regulations and: 

b) make direct references to these standards in the text of these technical regulation in order to show that the only manner of satisfying some of the conditions of the technical regulation is to be in compliance with the standards to which they refer”.


V.1.2.3 Powers allowing derogations and abusive interpretations
Spreading in the total number of elements:

4,8%

Spreading in the total number of drafts:

28%

Effectiveness of element’s identification:

52% 



Powers allowing derogations and abusive interpretations are those powers of the public authorities which are formulated ambiguously, determining the possibility of interpreting them differently in different situations, including interpreting them in the preferred version or derogating from them. The unclear formulation of the powers of the public authority generates the possibility of choosing by an official of the most convenient interpretation of his powers, without considering other legitimate interests and the spirit of law, the enforcement of which he has to ensure in his activity.

Example: Law on the protection of industrial designs and models, No.161-XVI from 12.07.2007 (Expert report no.179 from 20.03.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 5. National Office
(1) The state enterprise AGEPI represents the national office in the field of protection of intellectual property […]
(2) AGEPI:

f) exercises other duties provided by the legislation in force, namely by the Code of Science and Innovation of the Republic of Moldova, no.259-XV from 15 July 2004.
	Risk: Inefficiency of regulating duties allowing for derogations and abusive interpretations 

Recommendation: Specific duties of AGEPI in the field of protection of industrial designs and models should be regulated exhaustively in the text of this special law.
	Letter f) was excluded.


V.1.2.4 Establishment of parallel duties
Spreading in the total number of elements:

1%

Spreading in the total number of drafts:

9%

Effectiveness of element’s identification:

40% 



Establishment of parallel duties are those duties of the public authority which are established aside to similar or identical with the duties of other public authorities. 

The parallel duties create the risk of appearance of the conflict of competences between the authorities invested with parallel duties of declining of competences by both of the responsible authorities. 

Parallel duties also appear when the adoption of a decision is made the task of two or more public authorities (joint decisions). The corruptibility level of this element grows when on the basis of such legislative norms dual competences of the public officials from the same authority, or from different public authorities are allowed, or when for the same decision or action are responsible several officials
.
Example: Law on auditing activity No.61-XVI from 10.08.2007 (Expert report no.143 from 10.01.2007)

	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 29. Licensing of the auditing activity
(2) The establishment of the licensing conditions for unfolding of the auditing activity shall be carried out by the Chamber of Licensing,  jointly with the Ministry of Finance and in agreement with the Ministry of Economy and Trade.
	Risk: Establishment of parallel duties 

Recommendation: Excluding paragraph (2).
	Paragraph (2) was excluded.





V.1.2.5 Determination of competences by using the wording "shall be entitled", "may" etc.
Spreading in the total number of elements:

2,1%

Spreading in the total number of drafts:

9%

Effectiveness of element’s identification:

70% 



Determination of competences by using the wording "shall be entitled", "may" etc. represents a corruptible manner of establishing competences only when formulates as rights the obligations / duties of the public authorities and officials.

The corruptibility of this element lies in the discretion of the officials which appears in case of using such permissive determinations of their competences, which had to be set in an imperative manner. This discretion may be used abusively by an official in order to avoid to perform its legal obligations namely by virtue of the permissive character of formulating its competences. 

The corruptibility risk of these provisions amplifies when there are lacking any criteria of determining in which cases the official “is entitled” and “may” and in which cases he is not entitled and may not carry out his competences.

Example: Law on accounting no.113-XVI from 27.04.2007 (Expert report no.147 from 15 January 2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 23. Accounting books
(3) The Ministry of Finance may establish mandatory accounting books for certain categories of entities, except for the entities that apply S.I.R.F.
	Risk: Determination of competences by using the wording “may”
Recommendation: Substituting the wording “may establish” with the wording “shall establish”.
	Article 23. Accounting books

(3) The Ministry of Finance shall establish mandatory accounting books for certain categories of entities, except for the entities that apply S.I.R.F.



V.1.2.6 Cumulating competences of instituting rules, controlling their observance and sanctioning
Spreading in the total number of elements:

0,4%

Spreading in the total number of drafts:

4%

Effectiveness of element’s identification:

33% 



Cumulating competences of instituting rules, controlling their observance and sanctioning is investing of an executive authority with competences of making rules, verifying their observance and punishing the subjects of law for violation of these rules. The corruptibility of this element has two aspects. On one side, the authority / public official may abusively promote or damage, with corrupt intentions, the interests of some persons held to apply the rules imposed by this authority. On the other side, the persons bound to comply with the rules set by the authority, can feel easily tempted to corrupt the representatives of this authority in order to avoid control or sanctioning, as all the competences are cumulated by the same body of the public administration.

Example: Law on savings and loans associations, no.139-XVI from 21.06.2007 (Expert report no.839 from 04.04.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 51. Illegal actions and stabilizing measures
(1) If found that the association has breached this law, the regulatory acts of the supervising authority or other regulatory acts, [...], the supervising authority may:

c) issue a decision on the compliance with the legislation and/or carrying out stabilizing measures, including the placing of the association under external administration and application of sanctions.
	Risk: Cumulating competences of instituting rules, controlling their observance and sanctioning
Recommendation: Revision of the norm
	Article 51. Illegal actions and stabilizing measures

(1) If found that the association has breached this law, the regulatory acts of the supervising authority or other regulatory acts, [...], the supervising authority shall be entitled: 

c) to issue a decision on the compliance with the legislation and/or implementation of stabilizing measures.




V.1.2.7 Non-exhaustive, ambiguous or subjective grounds for an authority to refuse to conduct certain actions
Spreading in the total number of elements:

0,5%

Spreading in the total number of drafts:

3%

Effectiveness of element’s identification:

67% 



Non-exhaustive, ambiguous or subjective grounds for an authority to refuse to conduct certain actions are the partial establishment of the cases in which an authority may refuse to fulfil certain actions, to perform certain obligations. 

Usually, the list of grounds for refusal to conduct certain actions by an authority is left open by using either norms of reference to unspecified legislation, or allocation-of-regulatory-authority norms that set completing of the list of grounds for refusal by an internal administrative act of the public authority.
Example: Law on the protection of industrial designs and models, No.161-XVI from 12.07.2007 (Expert report no.179 from 20.03.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 51. Decision’s repealing or revoking 
(1) Prior to the issuance of the registration certificate, AGEPI may repeal the adopted decision, if founded reasons which prevent the issuance of the registration certificate arise: 
a) on the basis of a court’s judgment;
 b) on the basis of a decision taken by the Appeals Commission of AGEPI.
	Risk: Non-exhaustive, ambiguous or subjective grounds for an authority to refuse to conduct certain actions
Recommendation: Excluding the phrasing “if founded reasons which prevent the issuance of the registration certificate arise”, so that there is a clear relationship between the decision of repealing the decision of registration by AGEPI and the 2 grounds specified in this paragraph.
	Article 51. Decision’s repealing or revoking 
(1) Prior to the issuance of the registration certificate, AGEPI may repeal the adopted decision:

a) on the basis of a court’s judgment; 

b) on the basis of a decision taken by the Appeals Commission of AGEPI.







V.1.2.8 Excessive requirements for fulfilment of individual rights
Spreading in the total number of elements:

1,6%

Spreading in the total number of drafts:

11%

Effectiveness of element’s identification:

67% 



Excessive requirements for fulfilment of individual rights are the exaggerated requirements set by regulations towards persons who make use of their rights within an administrative procedure and/or before an administrative authority. The corruptibility risk of this element is given by the fact that when the person finds it to difficult to observe the requirements set, there arises the temptation to employ corrupt methods of ensuring the use of his rights.

The excessive nature of requirements for the fulfilment of individual rights appears when there are too many, too complicated or too difficult requirements compared to the nature of the right the exercise of which is seek, or when the burden of this requirement is exaggerated in relation to the counter-performance of the public authority (such as establishment of too big fees). 
Requirements are considered to be excessive also when their list is not exhaustive and leaves it up to the discretion of the public official to establish also other requirements to allow the fulfilment of the right of the natural person or legal entity. 
Example: Law on the protection of industrial designs and models, No.161-XVI from 12.07.2007 (Expert report no.179 from 20.03.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 53. Reinstatement in rights 

 (1) In case of expiring of the procedure terms set by the AGEPI, which has the direct effect of loosing rights related to one’s request of registration or certificate of registration, the applicant or the certificate holder may be reinstated in rights, upon request. The Regulation of application may set exceptions to this end.
	Risk: Establishment of  excessive requirements for fulfilment of individual rights
Recommendation: Providing in the text of the law the terms of extinction of the right to register the industrial model/design, as well as the exceptions which are admissible.
	Article 53. Reinstatement in rights 

 (1) In case of expiring of the procedure terms set by the AGEPI, which has the direct effect of loosing rights related to one’s request of registration or certificate of registration, the applicant or the certificate holder may be reinstated in rights, upon request. The provisions of this article shall not be applicable to the terms provided in it under par.(2), in art.38 par.(1), art.39 par.(1) and art.45 par.(1).


V.1.2.9 Lack/ambiguity of administrative procedures


Spreading in the total number of elements:

9%

Spreading in the total number of drafts:

30%

Effectiveness of element’s identification:

40% 



Lack/ambiguity of administrative procedures is the lacking or confusing regulation of the administrative procedures managed by public authorities. When the administrative procedures are regulated insufficiently or ambiguously, there arises the dangerous discretion of the responsible official to develop procedural rules which are convenient to his own interests, contrary to the public interest. 

Lack/ambiguity of administrative procedures appears whenever the text of the regulation mentions or implies the existence of a mechanism / procedure, but:

· fails to develop them; 

· uses vague norms of reference to unclear legislations that would regulate such procedures; 

· uses allocation-of-regulatory-authority norms to transmit the task of regulating the administrative procedure or a part of it to the authority which is immediately  responsible of conducting the procedure; 

· uses ambiguous linguistic formulations to describe them;

· establishes discretions of the public officials regarding various aspects of the procedure, without determining criteria for using such discretions by the officials.

Example: Law on regional development in the Republic of Moldova, No.438-XVI from 12.07.2007 (Expert report no.110 from 13.11.2006)

	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 6. National Fund for National for Regional Development
(2) The amount of the fund shall be of at least 1% approved by the Law on the state budget for the respective year and administrated by the Ministry of Local Public Administration.
	Risk: Lack/ambiguity of administrative procedures
Recommendation: To indicate directly from which amounts the rate of 1%shall be calculated at least.
	Article 6. National Fund for National for Regional Development
(2) The amount of the fund shall be of at least 1% of the income to the state budget, approved by the law on the state budget for the respective year.


V.1.2.10 Lack of concrete terms
Spreading in the total number of elements:

1,6%

Spreading in the total number of drafts:

12%

Effectiveness of element’s identification:

59% 



Lack of concrete terms is the absent or confusing regulation of administrative terms. Concrete administrative terms are lacking when these are not set, are not clearly articulated or is determined based on confusing or ambiguous criteria. 

The lack of concrete terms always leaves room for abusive interpretations on the behalf of the public officials. Thus, there arises the excessive discretion of the public official to assess and determine in each case separately which terms are convenient, both for his own actions, as well as for the actions of other subjects of law to whom these terms are applicable.

Example: Decision of the Parliament on approving the Regulation of administrating the means of the fund for creation of wine-growing plantations, no.14-XVI from 09.02.2007 (Expert report no.142 from 12.01.2007) 

	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	25. After presenting the documents specified in p. 23, on the ground is conducted the verification of the created wine-growing plantations [...]


	Risk: Lack of concrete terms

Recommendation: Establishing the concrete term in which the verification of the creation of the wine-growing plantation is to be carried out.
	23. Within 30 days presenting the documents specified in point. 21, a verification of the created wine-growing plantations is conducted the ground [...]


V.1.2.11 Establishment of unreasonable terms
Spreading in the total number of elements:

1%

Spreading in the total number of drafts:

7%

Effectiveness of element’s identification:

40% 



Establishment of unreasonable terms is imposing through regulations of administrative terms which are too long or too short, which complicates the fulfilment of rights and interests, both public and private.

The terms are considered to be too long when the actions which have to be undertaken within these terms are quite simple and not time-consuming. At the same time, the pursued interest may be of a nature which suffers no lengthy waiting periods. When the law gives the right to the public authority to take measures inside terms which are too long, the interested persons may become tempted to motivate through corrupt means the urging of taking of the respective measures by the responsible public officials.
The terms are considered too short when the actions to be fulfilled are too complicated and require longer time in order to be fulfilled that the term set by the draft. Establishment of too short terms for the public authorities lead inevitably to the violation of the terms, while such terms set for natural persons and legal entities – to unjustified complication of their possibilities of making use of their rights and pursuing their legitimate interests.

Example: Law on public procurement, No.96-XVI from 13.04.2007 (Expert report no.127 from 04.12.2007)

	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 76. Coming into effect of the Law
(3) The Government, within 3 months since the publishing of the law: 

- shall present to the Parliament proposals on bringing the legislation in compliance with this law; 

- bring its regulatory acts in compliance with this law; 

- shall ensure the drafting and approval of the regulatory acts provided by this law.
	Risk: Establishment of unreasonable terms
Recommendation: Considering the multitude of regulatory acts which the Government shall approve within 3 months, the term set in art.76 is insufficient.
	Article 76. Coming into effect of the Law

(3) The Government, within 6 months since the publishing of the law: 

- shall present to the Parliament proposals on bringing the legislation in compliance with this law; 

- bring its regulatory acts in compliance with this law; 

- shall ensure the drafting and approval of the regulatory acts provided by this law.






V.1.3. Transparency and access to information
Category III of corruptibility elements “Transparency and access to information” includes to following corruptibility elements:

16. Lack/insufficiency of transparency of the public authority’s functioning
17. Lack/insufficiency of access to information on by-laws
Table 7 bellow shows that in this category of elements the biggest rate belongs to the lack/insufficiency of transparency of functioning of the public authorities (1,4%), although the difference with the rate of the lack/ insufficiency of access to the information on by-laws is not so big (0,9%).
Table 7. 
Incidence of objections to corruptibility elements from category III “Transparency and access to information” (from the total number of 2256 objections to all corruptibility elements) 
	No.
	Categories of corruptibility elements

Elements
	%
	number

	III.
	Transparency and access to information
	2,3%
	52

	16.
	Lack / insufficiency of transparency of the public authority’s functioning
	1,4%
	32

	17.
	Lack / insufficiency of access to the information on by-laws
	0,9%
	20


Table 8 bellow illustrates that, comparing to the objections formulated by other categories of elements, objections to the elements from category III are accepted with less frequency, approximately one of four such objections (27,8%). At the same time, the reduced sample of objections formulated to elements from category III should also be noticed. This fact, however, does not reduce the importance of the respective elements, especially because transparency is among the first conditions of preventing corruption. It is possible that when the sample of certain objections becomes bigger, the understanding and level of accepting of such objections from the perspective of prevention of the corruption phenomenon also grows.

Table 8.  Rate of acceptance by the Parliament of the objections to corruptibility elements from category III “Transparency and access to information” 
	No.
	Categories of corruptibility elements

Elements
	% accepted
	number of accepted objections
	number of formulated objections

	III.
	Transparency and access to information
	27,8%
	5
	18

	16.
	Lack / insufficiency of transparency of the public authority’s functioning
	31%
	4
	13

	17.
	Lack / insufficiency of access to the information on by-laws
	20%
	1
	5


Subsections V.1.3.1-V.1.3.2 bellow present the corruptibility elements from category III, and concrete examples of objections to such elements found in the CAPC corruption proofing expert reports. 
V.1.3.1 Lack / insufficiency of transparency of the public authority’s functioning
Spreading in the total number of elements:

1,4%

Spreading in the total number of drafts:

11%

Effectiveness of element’s identification:

31% 



Lack / insufficiency of transparency of the public authority’s functioning are a deficiency of the regulation and of the real insurance of transparency in the functioning of the public authority, thus finding that its activity unfolds in a obscure framework.

Lack / insufficiency of transparency of the public authority’s functioning are identified in case of lack or inadequacy of:

· provisions and procedures of ensuring the access of the general public to information regarding the implementation of the draft, presentation of topical, periodical reports;
· provisions on reporting on the results of the public authority’s activity’s results before the society in general, of the civil society organizations;

· provisions ensuring the informational transparency of the public authorities by using informational technologies (web pages and resources, their reduced quality, open databases interactive forms for the citizens and legal entities to address to the public authority etc.)

Example: Law on amending and completing article 1 of the Law on the manner of publication and coming into effect of official acts, No.81-XVI from 27.04.2007 (Expert report no.148 from 10.01.2007)
	Text of the draft 

	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 1.

(8) Decisions and judgments of the ECHR delivered on cases in which the R. Moldova is respondent shall be published within a month in special official editions of the Official Gazette.
	Risk: Lack of transparency of the public authority’s functioning
Recommendation: It is necessary to ensure the access of the public to the texts of the decisions and judgments of the ECHR in the cases in which the Republic of Moldova is respondent.
	Article 1.

(8) Substantive summaries of the decisions and judgments of the European Court of Human Rights, including their resolution part, delivered on cases in which the Republic of Moldova is respondent shall be published, within one month after the coming into effect of the mentioned decisions and judgments in the Official Gazette of the Republic of Moldova.





V.1.3.2 Lack / insufficiency of access to the information on by-laws
Spreading in the total number of elements:

0,9%

Spreading in the total number of drafts:

6%

Effectiveness of element’s identification:

20% 



Lack / insufficiency of access to the information on by-laws are the regulation of some aspects of legislative interest by regulatory acts of the executive authorities which are not made public. This element is identified in case of:

· Provisions and procedures to ensure that persons are informed of all their rights and duties relating to a draft legal act; 

· Provisions to ensure access of persons to information they need to fulfil their legal rights or duties
.
Often times the lack / insufficiency of access to the information on by-laws is identified in parallel to allocation-of-regulatory-authority norms.
Example: Law on the administration and denationalisation of public property, No.121-XVI from 04.05.2007 (Expert report no.137 from 05.01.2007)
	Text of the draft  


	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 58. Presentation of the offer or request of participation to privatization
(2) By derogation from the provisions of par. (1) the potential buyers of the shares put up for privatization at the Stock Exchange of Moldova shall present documents provided in the regulations of the stock exchange.
	Risk: Lack of access to the information on by-laws
Recommendation: Excluding the respective derogation or specifying the manner of publishing of the respective regulations.
	Article 39. Selling of shares at the Stock Exchange
(1) The shares put up for privatization shall be sold at the Stock Exchange according to the rules of the stock exchange established by a regulation approved by the Government.




V.1.4. Liability and responsibility
Category IV of corruptibility elements “Liability and responsibility” includes the following corruptibility elements:

18. Lack of clear responsibility of the public authority (official) for breaching the provisions of the draft 

19. Lack of clear and proportional sanctions for breaching the provisions of the draft 

20. Unbalance between violation and penalty

21. Confusion /overlapping types of legal liability for the same violation

22. Non-exhaustive grounds of legal liability

This category of elements is specific more to the sanctioning legislation, especially to the Criminal Code and Administrative Offences Code. Table 9 bellow shows that in this category of corruptibility elements the most frequent are confusion /overlapping types of legal liability for the same violation (2%) and  unbalance between violation and penalty (1,3%). 
Table 9. 
Incidence of objections to corruptibility elements from category IV “Liability and responsibility”



 (from the total number of 2256 objections to all corruptibility elements) 
	No.
	Categories of corruptibility elements

Elements
	%
	number

	IV.
	Liability and responsibility
	5,2%
	118

	18.
	Lack of clear responsibility of the public authority (official) for breaching the provisions of the draft
	0,8%
	18

	19.
	Lack of clear and proportional sanctions for breaching the provisions of the draft
	0,6%
	14

	20.
	Unbalance between violation and penalty
	1,3%
	30

	21.
	Confusion /overlapping types of legal liability for the same violation
	2%
	46

	22.
	Non-exhaustive grounds of legal liability
	0,4%
	10


Most of the objections of the CAPC experts regarding the corruptibility elements from this category were expressed with concern to the draft Contravention Code
, which was considered by the Parliament only in the first reading. Of the total number of objections formulated by the experts, the objections to this category of elements are almost four times more than the objections formulated to draft laws which have already been passed.

Table 10 bellow shows a 100% rate of acceptance of objections regarding the confusion/overlapping types of legal liability for the same violation. Despite the small sample, of only 3 objections, the acceptance of all these objections is important, as this is also the most frequent element inside this category (see table 9 above). Other objections to elements from this category with a high rate of acceptance are: lack of clear responsibility of authorities (officials) for violation of the draft’s provisions – 70% and the lack of clear and proportional sanctions for breaching the provisions of the draft – 50%.
Table 10. Rate of acceptance by the Parliament of the objections to corruptibility elements from category IV “Liability and responsibility”
	No.
	Categories of corruptibility elements

Elements
	% accepted
	number of accepted objections
	number of formulated objections

	IV.
	Liability and responsibility
	48,5%
	16
	33

	18.
	Lack of clear responsibility of the public authority (official) for breaching the provisions of the draft
	70%
	7
	10

	19.
	Lack of clear and proportional sanctions for breaching the provisions of the draft
	50%
	4
	8

	20.
	Unbalance between violation and penalty
	25%
	1
	4

	21.
	Confusion /overlapping types of legal liability for the same violation
	100%
	3
	3

	22.
	Non-exhaustive grounds of legal liability
	13%
	1
	8


Subsections V.1.4.1-V.1.4.5 bellow present the corruptibility elements from category IV, and concrete examples of objections to such elements found in the CAPC corruption proofing expert reports. 

V.1.4.1 Lack of clear responsibility of the public authority (official) for breaching the provisions of the draft
Spreading in the total number of elements:

0,8%

Spreading in the total number of drafts:

7%

Effectiveness of element’s identification:

70% 



Lack of clear responsibility of the public authority (official) for breaching the provisions of the draft is the omission or ambiguity of the regulation providing the responsibility which the public authority or its officials have to incur for violation of the draft’s provisions. This flaw makes the provisions regarding the responsibility of the public authorities and their officials to be simply declarative, which leads to impossibility of practical application of these provisions and, implicitly, to the insufficient responsibility of the officials for the violation of the legal provisions.

Often times the responsibility of authorities/officials is determined by using norms of reference to the legislation without even specifying its field, which usually determines the appearance of the corruptibility element of lack of clear responsibility of the public authority (official) for breaching the legal provisions.

Example: Law on savings and loans associations, no.139-XVI from 21.06.2007 (Expert report no.839 from 04.04.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 44. Accounting books and financial statements
(4) According to the legislation, the executive director is responsible for:
a) negligence in accounting books’ keeping and drawing up of financial and special statements;

b) failure to submit or delayed submission of  financial and special statements to the overseeing authority;

c) failure to present information and data on the activity of the association, as well as presenting inaccurate data and information.
	Risk: Lack of clear responsibility of the public authority for breaching the provisions of the draft
Recommendation: Determining directly the type of liability which can be applied to administrators.
	Article 44. Accounting books and financial statements
(4) Administrators who avoid accounting books record keeping, who apply incorrectly the accounting standards and the regulatory acts of the overseeing authority, as well as those who forge with premeditation the financial and special statements shall incur, if the case, disciplinary, material, administrative or criminal liability.


V.1.4.2 Lack of clear an proportional sanctions for breaching the provisions of the draft
Spreading in the total number of elements:

0,6%

Spreading in the total number of drafts:

5%

Effectiveness of element’s identification:

50% 



Lack of clear an proportional sanctions for breaching the provisions of the draft is the omission of establishing sanctions for the violation of the legal provisions, ambiguity of the sanctions for violations or establishing of too severe or too mild sanctions for the committed violations. 

In the absence of clear sanctions or in case of insignificant sanctions for the violation of the draft’s provisions by offenders, there appears the risk that they would become aware of their impunity for abuses committed in the course of enforcing the law. On the other hand, if the sanctions for the violation of the legal provisions are unclear or disproportionate, than appears the exaggerated discretion of the authority applying these sanctions. 

Example: Law on general security of products, No.422-XVI from 22.12.2006 (Expert report no.089 from 10.11.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 10. Liability for the violation of the provisions of this law 
(1) Violation of this law shall entail, if the case, administrative or criminal liability of the guilty.
	Risk: Lack of clear and proportional sanctions for breaching the provisions of the draft
Recommendation: The grounds of liability should be clearly formulated with a differentiation of the respective category of disciplinary, administrative or criminal liability.
	Article 10. Liability for the violation of the provisions of this law 
(2) The following shall be considered administrative offences and shall entail sanctioning applicable to business operators legal entities: 

a) violation of the provisions of art.3 par.(1), fine from 500 to 5000 conventional units; 

b) violation of the provisions of art.4 par.(1), fine from 300 to 3000 conventional units; 

c) violation of the provisions of art.4 par.(2), fine from 400 to conventional units; 

d) violation of the provisions of art.5, fine from 200 to 2000 conventional units; 

e) violation of the provisions of art.6, fine from 100 to 1000 conventional units.

[…]

(9) The authorities overseeing the market shall entail liability according to the legislation for the correctness and objectivity of the taken decisions.


V.1.4.3 Unbalance between violation and penalty
Spreading in the total number of elements:

1,3%

Spreading in the total number of drafts:

7%

Effectiveness of element’s identification:

25% 



Unbalance between violation and penalty is setting sanctions which are inappropriate to the severity of the danger posed by the committed violations.
Example: Draft Law on amending and completing some legislative acts (Criminal Code and Criminal Procedure Code), registered in Parliament with no.18 from 16.01.2007 (Expert report no.259 from 02.02.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 205/1. Selling of children
(1) Any action by which a child is offered, obtained or bought by a person or group of persons for a payment or material or any other benefits 
Shall be punished with imprisonment from 7 to 10 years.

 (3) The pregnant women who have the intention to offer, sell the child, including for adoption purposes, after giving birth, o a person or group of persons for payment or any other benefits
Shall be punished with imprisonment from 10 to 15 years.


	Risk: exaggerated sanction compared to the severity of the criminal act.

The selling of the child by his mother is certainly a harmful action, but it is hard to understand the authors of the draft who consider not the fact of selling (which can easily qualify under the description of par. (1) of the same article), but the simple intent sufficient to apply the sanction of imprisonment from 10 to 15 years. For comparison, the sanction provided by art.147 of the Criminal Code “Murder of the newborn by the mother is imprisonment from 3 to 7 years.
Recommendation: Exclusion of par.(3).
	Note: This provision was excluded from the text of the new draft with which the new draft no.2890 from 31.07.2007 with which the draft no.18 from 16.01.2007 was joined
.


V.1.4.4 Confusion/overlapping types of legal liability for the same violation
Spreading in the total number of elements:

2%

Spreading in the total number of drafts:

4%

Effectiveness of element’s identification:

100% 



Confusion/overlapping types of legal liability for the same violation is establishment of liability for violations for which the legislation has already established other types of liability or concurrent establishment of several types of liability for the same violation. 

Confusion/overlapping types of legal liability for the same violation determines corruptibility risks because it generates broad discretion of the authority charged with the finding and sanctioning the committed violation to decide of holding the offender liable under one or another, or even to both/several types of liability, while the offender is tempted to apply to corrupt means in order to influence this decision to his own convenience.
Example: Draft Law for amending and completing some legislative acts, registered in Parliament with no.838 from 01.03.2007 (Expert report no.189 from 02.04.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Draft proposes to complete the Administrative Offences Code with the following provision:

Article 163/7 Failure to perform the obligations on the management of financial means provided from the compulsory medical insurance funds
(1) Failure to present for approval or non-approval by the medical-sanitary institutions, in the term set by the contract, of the specifications of expenses and of the modifications brought to them for the means provided from compulsory medical insurance funds – shall entail the application of a fine to the persons with responsibility functions from fifty to one hundred conventional units.
	Risk: Confusion of different types of liability
Failure to perform or inadequate performance of various aspects of the contract signed by the National Company of Medical Insurance (CNAM) and the medical-sanitary institutions by the last can not form the object of an administrative offence to be established and sanctioned by CNAM, one of the parties to the contract. […] Thus, the provision creates a confusion of the civil contractual liability and the administrative one.
Recommendation: Exclusion of this provision.
	Note: The draft was not subjected to Parliamentary debates yet.


V.1.4.5 Non-exhaustive grounds of legal liability
Spreading in the total number of elements:

0,4%

Spreading in the total number of drafts:

2%

Effectiveness of element’s identification:

13% 



Non-exhaustive grounds of legal liability are those grounds of the legal liability which are formulated ambiguously or the list of which is left open, so that the cases when liability is entailed can admit various interpretations.
Example: Law on the prevention and combating of money laundering and terrorism financing, No.190-XVI from 26.07.2007 (Expert report no.254 from 23.07.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 15. Liability for breaching the provisions of this law 

Breaching the provisions of this law shall entail, if the case, disciplinary, administrative, civil or criminal liability of the natural persons or legal entities, according to the legislation in force.
Article 5. Requirements on the identification of natural persons or legal entities and of the effective beneficiary
(2) The measures of identification comprise of […]:

c) obtaining information on the purpose and nature of the business relation, complex and unusual transactions.
	Risk: Ambiguous / non-exhaustive grounds of legal liability
Recommendation: Specification of criteria which make a transaction “complex and unusual” for the purposes of this draft (clarification of the liability grounds).
	Objection was declined.

Note: the draft law was placed on the website of the Parliament on 3 July 2007 and was adopted in emergency procedure on 27 July 2007, thus violating the principles of cooperation with the civil society, so that the objections and recommendations of the CAPC expert report could not be taken into consideration.
 




V.1.5. Control mechanisms
Category V of the corruptibility elements “Control mechanisms” includes the following corruptibility elements:

23. Lack / insufficiency of mechanisms of oversight and control  (hierarchic, internal, public) 

24. Lack / insufficiency of mechanisms of appeal against decisions and actions of the public authorities

Table 11 bellow points to the broader spreading of the first element from this category, lack / insufficiency of mechanisms of oversight and control (2,5%) compared to lack / insufficiency of mechanisms of appeal against decisions and actions of the public authorities (0,3%). 
Table 11. Incidence of objections to corruptibility elements from category V “Control mechanisms”



 (from the total number of 2256 objections to all corruptibility elements) 
	No.
	Categories of corruptibility elements

Elements
	%
	number

	V.
	Control mechanisms
	2,8%
	64

	23.
	Lack / insufficiency of mechanisms of oversight and control (hierarchic, internal, public)
	2,5%
	57

	24.
	Lack / insufficiency of mechanisms of appeal against decisions and actions of the public authorities
	0,3%
	7


Corruptibility elements from category V “Control mechanisms”, just like the elements from category III “Transparency and access to information”, are rarely found in the draft laws. Despite the fact that the remedy of the elements from category V is not less important than the remedy of the elements from other categories, we have to state a low rate of acceptance by the legislator of the objections regarding the elements from this category.

Table 12.  Rate of acceptance by the Parliament of the objections to corruptibility elements from category V “Control mechanisms”
	No.
	Categories of corruptibility elements

Elements
	% accepted
	number of accepted objections
	number of formulated objections

	V.
	Control mechanisms
	28,6%
	4
	14

	23.
	Lack / insufficiency of mechanisms of oversight and control (hierarchic, internal, public)
	33%
	4
	12

	24.
	Lack / insufficiency of mechanisms of appeal against decisions and actions of the public authorities
	0%
	0
	2


Subsections V.1.5.1-V.1.5.2 bellow present the corruptibility elements from category V, and concrete examples of objections to such elements found in the CAPC corruption proofing expert reports. 
V.1.5.1 Lack / insufficiency of mechanisms of oversight and control
Spreading in the total number of elements:

2,5%

Spreading in the total number of drafts:

12%

Effectiveness of element’s identification:

33% 



Lack / insufficiency of mechanisms of oversight and control is the omission or inefficiency of the regulations related to oversight and control over the activity of the public authorities in the areas in which personal interests of the public officials to commit abuses are a consideration or in areas of increased interest for the citizens.
While assessing the control mechanisms consideration should be given to provisions regarding the internal and hierarchic superior controls, provisions on reporting on the results of activity. Also, procedures of ensuring the public control in the field are also important. 

This element is frequently observed in the following cases:

· failure to establish clear procedures of control on the implementation of the draft’s provisions;

· lack or inadequacy of restrictions and/or interdictions which favour the possibility of obtaining by the public official of the right to carry out activities related to patrimonial and/or financial relations;

· lack of possibilities of conducting parliamentary, judicial, administrative controls in the field; 

· lack of provisions regarding the public control, through organizations of the civil society, of petitioning and complaining etc.
 

Example: Draft Law on probation, registered in Parliament with no.2297 from 18.06.2007 (Expert report no.245 from 10.07.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Art.2 Subjects of probation 

(5) The conditions and form of probation shall be set by the Minister of Justice. 

	Risk: There is no mechanism of verification and appeal of the contents of the contract
Recommendation: Instituting in the law of a mechanism of verification and challenging of the contract’s contents.
	Note: The draft was not subjected to Parliamentary debates yet. 


V.1.5.2 Lack/insufficiency of mechanisms to appeal against decisions and actions of the public authorities
Spreading in the total number of elements:

0,3%

Spreading in the total number of drafts:

2%

Effectiveness of element’s identification:

0% 



Lack/insufficiency of mechanisms to appeal against decisions and actions of the public authorities is the omission or inadequacy of the internal or judicial procedures of appealing the decisions and actions of the public authorities, as well as of the representatives of these authorities
.

Example: Draft Law on amending and completing some legislative acts (Guillotine II), registered in Parliament with no.2322 from 19.06.2007 (Expert report no.249 from 17.07.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Modification of art.7, par.(6) and (7) of the Law on the quality in constructions:
 „The attestation commission shall be entitled to cease the validity of or to cancel the certificates of technical-professional attestation of the specialists [...]”
	Risk: Both the draft law and the main law do not provide for the right of the person holder of the attestation certificate the validity of which was ceased to appeal against this decision
Recommendation: To introduce an appeal procedure.

	Note: The draft was not subjected to Parliamentary debates yet.




V.1.6. Linguistic formulation
Category VI of corruptibility elements “Linguistic formulation” includes the following corruptibility elements:

25. Ambiguous formulation allowing abuse interpretation
26. Use of different terms to refer to the same phenomenon / same term to refer to different phenomena 

27. Introduction of new terms which are not defined in the legislation or in the draft

Table 13 bellow points to the widest occurrence of the first element, “ambiguous formulation allowing abuse interpretation” (17,9%) inside this category of elements, being in general among the most frequent corruptibility elements of all found in the draft legislative acts.

Table 13. 
Incidence of objections to corruptibility elements from category VI „Linguistic formulation”


 (from the total number of 2256 objections to all corruptibility elements)  
	Nr.
	Categories of corruptibility elements
Elements
	%
	number

	VI.
	Linguistic formulation
	21,9%
	495

	25.
	Ambiguous formulation allowing abuse interpretation

	17,9%
	397

	26.
	Use of different terms to refer to the same phenomenon / same term to refer to different phenomena 
	2%
	45

	27.
	Introduction of new terms which are not defined in the legislation or in the draft
	2,3%
	53


Table 14 bellow illustrates a high rate of acceptance by the Parliament of the objections regarding the corruptibility of the linguistic formulations (56,7%) used in the draft laws. In this category of elements, mostly acknowledged by the legislator were the objections of the experts on ambiguous formulations allowing abusive interpretation (61%), followed by the use of different terms to refer to the same phenomenon / same term to refer to different phenomena (48%) and introduction of new terms which are not defined in the legislation or in the draft (38%).
Table 14. Rate of acceptance by the Parliament of the objections to corruptibility elements from category VI “Linguistic formulation”
	Nr.
	Categories of corruptibility elements

Elements
	% accepted
	number of accepted objections
	number of formulated objections

	VI.
	Linguistic formulation
	56,9%
	136
	239

	25.
	Ambiguous formulation allowing abuse interpretation

	61%
	112
	183

	26.
	Use of different terms to refer to the same phenomenon / same term to refer to different phenomena 
	48%
	13
	27

	27.
	Introduction of new terms which are not defined in the legislation or in the draft
	38%
	11
	29


Subsections V.1.6.1-V.1.6.3 bellow present the corruptibility elements from category VI, and concrete examples of objections to such elements found in the CAPC corruption proofing expert reports. 
V.1.6.1. Ambiguous formulation allowing abusive interpretation
Spreading in the total number of elements:

17,9%

Spreading in the total number of drafts:

45%

Effectiveness of element’s identification:

61% 



Ambiguous formulation allowing abusive interpretation is the formulation contained in the regulation which has an unclear or equivocal meaning, so that it leaves room for abusive interpretations. The text of the draft laws should be compliance with the requirements of legal and linguistic writing rules, requirements set by art.19 of the Law 780/2001 and art.46 of the Law 317/2003. The linguistic formulations may be considered as factors of corruptibility to the extent to which they provide opportunities of applying the provision in the preferred interpretation, depending on the interests pursued by the persons responsible for the implementation and control over the observance of the respective legal provision
. 
Example: Law on auditing activity No.61-XVI from 10.08.2007 (Expert report no.143 from 10.01.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 7. Services rendered by the auditing company, auditor- individual entrepreneur 
(1) The auditing company, auditor- individual entrepreneur shall not carry out other activities than:  […]

n) other services requiring knowledge in the field of […] related subject matters […]

	Risk: Vague formulation, non-exhaustive list
Recommendation: Exclusion or better clarification of the “other services” implied by this provision.
	Letter n) was excluded.


V.1.6.2. Use of different terms to refer to the same phenomenon / same term to refer to different phenomena
Spreading in the total number of elements:

2%

Spreading in the total number of drafts:

12%

Effectiveness of element’s identification:

48% 



Use of different terms to refer to the same phenomenon / same term to refer to different phenomena represents the inconsistent or incoherent use of notions in the text of the regulation by employing synonyms to refer to the same phenomenon and/or by employing the same notion in order to refer to distinct phenomena. 

The danger posed by this element resides in the fact that upon application, the inconsistently used terminology may elicit vicious practices of interpretation of the meaning of the norm, namely treating as distinct phenomena the same phenomenon, as it was called differently in the law; and treating as distinct phenomena the same phenomenon, as the law produced a confusion of two different terms in the text of the regulation. Such faulty provisions may lead to abuses on the behalf of the representatives of both, the public and the private sectors.
Example: Law on the amendment of the Land Code, no.101-XVI from 20.04.2007 (Expert report no.138 from 05.01.2007)
	Text of the draft 
	Identified risk and expert’s recommendation 
	Text of the law passed

	Article 15. Attribution of land plots for other than agricultural and forestry needs  

In order to construct communal use, industrial and dwelling buildings, railways and highways, electricity lines, main pipe lines, for other needs than agricultural and forestry production, land plots shall be attributed if they are qualified according to the cadastral information as unfit for agriculture or agricultural lands with low productivity, as well in case of qualifying them as lands free of forests. 
	Risk: Use of different terms to refer to the same phenomenon 
Recommendation: use of the special term defined in the legislation of “land worthiness” instead of “productivity”.
	Article 15. Attribution of land plots for other than agricultural and forestry needs  

In order to construct communal use, industrial and dwelling buildings, railways and highways, electricity lines, main pipe lines, for other needs than agricultural and forestry, land plots shall be attributed if they present low land worthiness, as well as lands free of forests.



V.1.6.3. Introduction of new terms which are not defined in the legislation or in the draft 

Spreading in the total number of elements:

2,3%

Spreading in the total number of drafts:

13%

Effectiveness of element’s identification:

38% 



Introduction of new terms which are not defined in the legislation or in the draft is the use of terms which are not acknowledged in the legislation, which are not clearly explained in the text of the regulation and which lack broad common understanding that would confer to these terms a single and uniform meaning.

The danger of this element is posed by the appearance of diverse practices of interpretation of these terms, practices which can also be abusive, especially when they imply the application of the provisions containing such terms by the public authorities. Nevertheless, it has to be stated that such defective formulations may be equally used by private individuals/entities in order to advance illegitimate interests.

Example: Law no. 441-XVI from 28.12.2006 on the amendment some legislative acts (including of the Fiscal Code) (Expert report no.126 from 27.12.2007)
	Text of the draft 
	Identified risk and expert’s recommendation
	Text of the law passed

	Article 14. Object of taxation

Paragraph (1) shall be completed in the end with the following sentence „The object of taxation may be considered the estimated income according to art. 225”
	Risk: Use of new terms which are not defined in the legislation or in the draft (Fiscal Code uses the expression „gross income” and not „estimated income”)
Recommendation: The Fiscal Code concept is based on the principle of subjecting to taxation the „received gross” income, while the proposal of subjecting to taxation possibly estimated and virtually presumed incomes is against the principles of taxation. Exclusion of this provision is recommended.


	Article 14. Object of taxation

(1) The object of taxation shall be the gross income, including the facilities granted by the employer, obtained by the legal entities or natural persons from all the sources from the Republic of Moldova. 




V.1.7. Other elements of corruptibility 

Category VII „Other elements of corruptibility” represents the category of elements which are not generically predefined in the Methodology and the Guide. This category was included in order not to limit the possibilities of the CAPC experts in identifying new risks of corruptibility in the drafts they assess. At the same time, the new elements found by the experts are a source of on-going revising and improvement of the already determined list of elements.

Table 15 bellow points to a 3,5% incidence of the experts’ objections to new elements of corruptibility.

Table 15.
Incidence of objections to corruptibility elements from category VII „Other elements of corruptibility” 
 (from the total number of 2256 objections to all corruptibility elements)  
	Nr.
	Categories of corruptibility elements

Elements
	%
	number

	VII.
	Other elements
	3,5%
	78


Table 16 proves a relatively high rate, of 48%, of Parliament’s acceptance of the objections of the experts to other elements of corruptibility.

Table 16.
Rate of acceptance by the Parliament of the objections to corruptibility elements from category VII „Other elements of corruptibility”
	Nr.
	Categories of corruptibility elements

Elements
	% accepted
	number of accepted objections
	number of formulated objections

	VII.
	Other elements
	43%
	20
	46


The new elements found by the experts were analysed by the CAPC, following their allocation to the other six categories of elements or creation of new categories of elements of corruptibility. 

Thus, creation of the following new categories of elements is currently considered:

· Impact and character of the provision:

· Ineffective / declarative / useless provision
· Unrealistic provision
· Unfounded / unfair / discriminatory provision
· Exaggerated costs of provision’s implementation contrary to public interest
· Establishment of unfounded exceptions / derogations
· Individual rights and obligations
· Ambiguous conditions for the fulfilment of  individual obligations / excessive obligations 

· Unfounded limitation of the individual / human rights
· Ambiguity of the legal status

· Promotion of unfair competition

It is also considered the possibility of completing with new elements the following categories:

· Category II: “Manner in which powers are allocated to public authorities”

· Failure to determine the responsible public authority / subject to which the provision is addressed 
· Failure to establish the duties of the public authority  corresponding to the right of the person / unclear obligations of the public authority
· Abusive delegation of competences of the public authorities
· Non-exhaustive specification of powers of the public authority
· Broad discretions of the public authority
· Inadequate status of the public authority
· Category III: “Transparency and access to information”

· Lack / insufficiency of access to information of public interest 

Example: Law on auditing activity No.61-XVI from 10.08.2007 (Expert report no.143 from 10.01.2007)

	Text of the draft
	Identified risk and expert’s recommendation
	Text of the law passed

	Art. 35. Procedure of approval and delegation of auditors by the General Assembly as members of the Auditing Activity Supervisory Board 

„(1) The auditors members of the  Auditing Activity Supervisory Board shall be elected by the General Assembly for a two-years term by secret vote from among the auditors without criminal record and with a working experience of [..]
	Risk: Useless provision 

The provision is superfluous, since the conviction verdict of the auditor according to art.24(1) let.c) is a ground of withdrawing the qualification certificate and ceasing the activity of the auditor under art.26, having the consequence of erasing the auditor from the register on the basis of art.30(5).
Recommendation: Exclusion of the reference „from among the auditors without criminal record”
	Article 35 was entirely excluded from the Law.


V.2. Effectiveness of presenting other objections

When writing their reports, the CAPC experts expressed also other objections, unrelated to the corruptibility of the provisions contained in the draft laws put under corruption-proofing expertise. 

The majority of these objections referred to aspects of legislative drafting rules, such as: failure to include the adoption clause and failure to indicate in it the constitutional ground of passing the act, failure to observe the preparatory procedures, incorrect use of points / paragraphs, failure to provide or faulty text of final and transitory provisions, failure to include necessary references, defective structuring of the draft etc.

Also, other objections included: objections to the place of norms (inside the draft or in the legal system in general); objections to non-compliance of the draft with international standards in the field of the draft’s legal intervention (EU recommendations and directives, recommendations of the Council of Europe, international treaties and conventions); objections to the contents of the draft and editing suggestions.

The total number of other objects was of 237, of which 46 were accepted, representing an effectiveness of 19,4% of the formulation of other objections.

Acceptance of a fifth of the total number of other objections seems to not be an impressive percentage comparing to the effectiveness of 52,8% of the objections to corruptibility. Nevertheless, insofar even a part of these objections contributed to the shaping of improved legal provisions, we are entitled to consider their favourable reception as an achievement.

VI.
CONCLUSIONS
This study makes conclusions on the following issues:

· Effectiveness of the corruption proofing expertise 

· Openness of the Parliament towards the contributions of the civil society
· Key of success in implementing by the CAPC the corruption proofing expertise

· Role of the corruption proofing expertise in exercising parliamentary control
· Two-level filter of cleaning the legislative acts: the CAPC and the CCECC practice of corruption proofing
· Other challenges for corruption proofing expertise to prove its effectiveness
· New perspectives of cooperation between the Parliament and the civil society
Effectiveness of the corruption proofing expertise
The corruption proofing expertise of draft legislative acts confirmed its viability on a relatively short period of time, in which it managed to convince the legislative forum about the well-founding of the concerns expressed as to the corruption potential of the legal provisions. The one year testing of this new type of expertise proofing corruption of the draft legislative acts enhanced the transparency of the entire legislative process and proved an effectiveness of 52,8% of objections accepted by the Parliament.

Still, this is only the immediate result, surprised in the moment of coming into force of the laws, by finding absent those elements favouring corruption which were identified at the stage of draft, when put under expertise by the CAPC. The long-term results are cutting down the opportunities of abusive application and interpretation, for corrupt purposes, of the legal provisions by the representatives of the public service. 

It is obvious that the legislative efforts alone can not be enough to remedy the phenomenon of corruption, but we nevertheless consider that they can make a difference. This difference lies in making illegal those abusive actions of the public officials, which otherwise would have remained legal, by virtue of the presence of faulty provisions of the legislation. 

Openness of the Parliament towards the contributions of the civil society
Adoption of the Concept paper of cooperation between the Parliament and the civil society made possible the enforcement of the corruption proofing expertise of the draft legislative acts. The implementation of the corruption proofing expertise by the CAPC can be qualified as an example of success of the cooperation between the non-governmental sector and the state in the field of preventing corruption through improvement of the legislation. At the same time, it became a method of monitoring the legislative process by the civil society.

The effectiveness of this mechanism reveals the receptiveness of the legislator to the contributions of the civil society, when these are presented as coherent, consequent and precise recommendations. The Parliament’s openness towards the civil society was repeatedly confirmed in the course of cooperation with the CAPC:

· the critics formulated in the corruption proofing expert reports contributed to a change in the readiness of the Parliament to make constant the practice of publishing on its website the informative notes to the draft laws, thus enhancing the transparency of the legislative process;  

· the CAPC experts were invited to the public debates held by the parliamentary commissions on a series of sensitive draft laws;

· the Parliament accepted a considerable number of objections of the CAPC experts, thus manifesting understanding of the new concept of corruption risk of the legal provisions, the exclusion or other remedy of which can lead to reducing the opportunities for corrupt practices’ occurrence. 

The Parliament’s acceptance of the objections regarding corruptibility elements was noticed to be bigger in case of:

· the most widely spread corruptibility elements (faulty reference and allocation-of-regulatory-authority norms, conflict of laws and lacunas (58,4%), ambiguous linguistic formulations (56,9%) and broadening of the discretionary powers of the public authorities (47,6%).
· the drafts of integral legislative act, proving greater attention to the preparation of these drafts for their debate in the parliamentary sessions, than in case of the acts of amendment / completion / abrogation;

· the corruptibility elements which can be easily remedied (i.e.: exclusion of the faulty reference norms, such as “according to the legislation in force” and replacing the determination of competences by using the working “may”, “shall be entitled to” with the wording “shall”). 

When the corruption proofing of draft legislative acts was launched, the officials of the Parliament din not have in front of them a description of the corruptibility elements and of the risks generated by them. However, the objections of the CAPC experts were perceived and sometimes accepted by the legislator. To promote a better understanding of the corruptibility elements, this study pursued also the goal of spreading knowledge of the meaning and risks of each of these elements
, by bringing concrete examples from the practice of the CAPC experts.

Key of success in implementing by the CAPC the corruption proofing expertise
The receptiveness of the Parliament was surely determined by the “convincing force” of the CAPC expert reports. The quality of these contributions was possible due to contracting of a lot of experts made of excellent lawyers, their training and specialization per fields of expertise and standardizing the requirements of writing the expert reports. 

The focused intervention of the CAPC experts in narrower fields of expertise made possible the formulation of well-grounded objections on the draft legislative acts put under expertise, a considerable part of which was accepted by the Parliament. 

Role of the corruption proofing expertise in exercising parliamentary control
Unlike the drafts initiated by the deputies in Parliament and other subjects entitled to legislative initiative, almost all the draft legislative acts initiated by the Government refer to the activity of the executive’s structures, half of which (43%) pursue various kinds of exaggerations of powers of the public authorities regulated by these drafts. The process of corruption proofing of draft laws reveals the intentions of the central and specialized public authorities, original authors of the drafts, of broadening their own regulatory competences, of endowing themselves with excessive discretionary powers or powers contrary to their legally defined status. 
This is why the corruption proofing mechanism may be approached as a useful tool of exercising parliamentary control over the process of elaborating draft laws by the Government and promoting the departmental interests of its structures in the drafts presented to the Parliament. It should be mentioned in this context that the objections of the CAPC experts regarding the manner in which powers are allocated to public authorities were accepted by the legislator in 47,6% of cases.

The use of this tool of parliamentary control for the future will allow the elimination since the inception phase of the unjustified extension of competences and of the broad area of intervention of the central and specialized public authorities and various public institutions which sometimes tend to overstep the limits imposed by the Constitution and other laws. 

Two-level filter of cleaning the legislative acts: the CAPC and the CCECC practice of corruption proofing
The CCECC expert reports are presented in the course of finalizing the drafts at the Government’s level. At this stage, the text of the drafts can still be changed by the authors prior to transmitting it to the Parliament, in the light of the objections made by the CCECC experts. Nevertheless, as part of the executive branch, the CCECC does not enjoy great chances of preventing the abusive promotion of certain departmental interests by other executive structures situated on the same level of public authorities’ hierarchy within the Government as the CCECC. 

The CAPC expert reports are concerned with draft legislative acts placed on the Parliament’s website. These are the drafts which have already passed the advisory opinion of the Ministry of Justice, of other relevant ministries, as well as the anti-corruption expertise of the CCECC. Considering the objections expressed by all of these executive structures, the draft’s text may be changed by the authors before it is tabled to the Parliament. This is why, often times the CAPC performs corruption proofing of a different text of the draft legislative act than that to which the CCECC experts made their objections. CAPC carries out an independent expertise of these drafts and presents its objections directly to the legislator and not to the authors, as is the case of the CCECC expert reports. CAPC sometimes has greater possibilities of influencing the inadequate promotion of departmental interests by the executive, due to the moment of intervention of its expert reports, as well as due to the addressee of these expert reports.

Considering the above, the expert reports of the CCECC presented on the occasion of finalizing the text of the draft laws within the Government, prior to its transmission to the Parliament and the CAPC expert reports presented on the draft legislative acts entering the Parliament function probably not as two separate filters, but rather as a two-level filter of cleaning the draft legislative acts of corruptibility elements. The operation of both of these levels allows the removal of the corruption potential of the legal provisions, as well as the education of the authorities at the level of which each institution’s expert reports are presented to in the spirit of inadmissibility of such risks in the texts of the promoted draft legislative acts.
Other challenges for corruption proofing expertise to prove its effectiveness
· Despite the announced need of ensuring compatibility of the national legislative framework with the provisions of the acquis communitaire, the CAPC experience proved that this component is not at all a special concern for the authors of the draft legislative acts. References to the compatibility with the acquis communitaire were found in only 17 draft laws subjected to corruption proofing expertise out of the total 202. This finding demonstrates the inertness of the authors, who either do not manage, or simply neglect the importance of bringing the national legal system in line with the EU legislation standards. 

· The justifications of the draft legislative acts fail to meet the expectations of those who wish to know the long-term effects of the proposed new laws. The informative notes are superficial, do not contain an impact analysis, while the financial-economic justification is sporadic, regardless of the fact that is frequently necessary. 

All of these deficiencies make the object of the permanent critics contained in the CAPC corruption proofing expert reports. Their remediation, however, will only be possible by changing the optic of the authors of the draft legislative acts. 

New perspectives of cooperation between the Parliament and the civil society
The implementation of the corruption proofing expertise led to the identification of new elements of legislative corruptibility, most frequently being criticized the inefficient character of the new provisions, the uselessness and their purely declarative nature. In fact, the promotion of such provisions contributes to the legislative inflation, affecting the whole legal system of the Republic of Moldova. 

Even if the corruption proofing expertise constantly points to these new elements and they are sometimes taken into account, still the mechanism used by the CAPC is valid only for the draft new legislative acts, while the laws in force remain uncovered by the advantages of this kind of expertise. 

Therefore, the legislative inflation must turn into a major preoccupation of the legislator and of the civil society, both of which could reduce its negative impact by combining their efforts, in order to confer coherence, credibility and efficiency to the legislative system.  
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Annex 1:  Analysis of the shortcomings of the legislative process
Section 3, Chapter IV of Title III of the Constitution of the Republic of Moldova regulates distinctly the following aspects: - categories of law; - subjects entitled to legislative initiative; - process of adopting laws and decisions; - procedure of coming into effect of the laws. 

The main rules of legislative technique are covered by the Law 780/2001 on the legislative acts and of the Law 317/2003 on the regulatory acts of the Government and of other central and local public authorities. 

A. Faulty determination of the categories of laws
Article 72 of the Constitution of the Republic of Moldova determines the categories of laws, which are classified as follows: 

- constitutional laws (Constitution and the laws revising (amending/completing) the Constitution);

- organic laws (intervening in the fields established in art.72 par.(3) of the Constitution and in art.9 of the Law 780/2001);

- ordinary laws (intervening in any field, save for those reserved to constitutional and organic laws).


The Law on the legislative acts (art.6) reiterates the constitutional provisions, specifying at the same time that the adoption clause of the law shall mention expressly its category. 

Analyzing the legislation in force of the Republic of Moldova revealed that around 90% of the laws which are currently in force are ascribed to the category of organic laws. This prevalence, however, can be bigger, because the specification in the adoption clause of the category of the law became mandatory only after the enactment of the Law 780/2001. 

It is a vicious practice already that the category of the law is randomly determined by the authors of the draft (which in most of the cases is the Government), and the Parliament accepts the assigning of the draft legislative act to the category of organic law, without referring to the constitutional provision on the ground of which the respective field (issue) should be necessarily regulated by an organic law. 

This is why we are now faced with the situation that organic laws regulate fields that obviously are not compliant with the status of organic law (for example, the Law on gambling; Law on physical training and sports; Law on zoo technology; Law on the nut tree; Law on the seeds etc.).
The scrutiny of the draft laws placed on the Parliament’s website in the period of 1 October 2006 – 1 October 2007 (see Chart 1) proves the same tendency: the majority of the draft laws are assigned to the category of organic laws, fact which, in our view, affects the unanimously recognized principle of hierarchy of laws.

Chart 1.
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B.  Subjects entitled to legislative initiative
Article 73 of the Constitution of the Republic of Moldova establishes that the right of legislative initiative belongs to:

- deputies in Parliament;

- President of the Republic of Moldova;

- Government;

- People’s Assembly of the autonomous administrative territorial unit Gagauzia.

This constitutional provision is reiterated in art.47 of the Rules of the Parliament of the Republic of Moldova.

In most of the cases, the draft legislative acts are initiated by the Government. This situation is common to all the states, in which the parliamentary majority prefers to promote its political program through the initiatives of the Government, endowed with a specialized staff for such purposes. Respectively, one can notice a transfer of competences from the legislator to the executive, pursuing to increase efficiency, speedy reacting to the social needs, but also quality of the documents. However, elaboration of most of the draft laws by the executive authorities, the further task of which will be their later implementation, leaves room for promotion of the departmental interests of the ministries and other central and specialized public authorities. Such approach contributes to establishment of excessive regulatory competences, to “capturing” powers which are contrary to their status otherwise presumed legal, as well as broadens considerably the limit of discretion of these authorities. The situation is aggravated by the lack of necessary transparency of the process of initiation and elaboration of the draft legislative acts by the governmental structures, these documents becoming accessible only when officially presented in Parliament
. 

At the same time, the parliamentary deputies’ rate of making use of their right of legislative initiative is not considerable (only 28% of the total number of drafts registered in the Parliament during the year 2007). Although the legislative initiative of the deputies is a useful tool for the representatives of the opposition (practice shared by most of the states), in case of the Republic of Moldova, the distribution of the legislative initiatives of the deputies proves that most of them are initiated by the majority’s fraction and by the representatives of the “constructive opposition”
. 

The deputies and the President of the RM do not use the mechanism of “legislative initiatives”, which can prove useful, allowing avoiding of exaggerated costs of the drafting and being a modern method of public debate of the legal ideas and concepts
.

Analyzing the draft laws published on the website of the Parliament, form the standpoint of authors, the distribution presented in Chart 2 was found. 

Chart  2. 
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C. Deficiencies of the process of elaboration and adoption of draft legislative acts
Special regulations, dedicated to the process of elaborating of the draft legislative acts can be found in the Law 780/2001 and the Rules of the Parliament. According to these acts, the development of a draft legislative act undergoes the following stages:

· Initiation of the elaboration (made on the basis of scientific investigations, legislative programs and proposals);

· Establishment of a working group (done by the Parliament or the authorities empowered by it from among experts and specialists in the respective area within the public authorities, from among scholars and practitioners in the area etc.);

· Pre-initiation conditions (imply: - studying the information in the field of the social relationships to be regulated and conducting an inventorying of the existent legislation in the area of intervention; - making comparative studies by researching sources of law, assessing the compared terms; - studying the EU legislation and the practice of the European Court of Justice etc.)

· Drawing up of the draft legislative act  (has to be made on the basis of the initial proposals, the results of the scientific enquiry and of the comparative study, of other materials);

· Justification of the legislative act (has to include: conditions which determined the need of developing the draft; the main provisions, social, economic etc. effects; references to the correspondent provisions from the EU legislation; economic-financial justification);

· Advisory opinions and expert reports on the draft legislative act (implies: advisory opinions by the interested internal and external authorities; expert reports on the legal, economic, financial, scientific, ecologic and linguistic aspects of the draft); 

· Finalizing the text of the draft (is done after receiving the advisory notes and expert reports on the draft, making an accompanying file of the draft, containing: the act on the basis of which the elaboration of the draft was initiated, the act on the institution of the working group, nominal composition of the group, results of the scientific enquiry and of the expert reports etc.) 

Of the above described, most severely affected stages of the legislative process are the pre-initiation conditions, drawing-up and justification of the draft legislative act. The shortcomings of these legislative process stages can directly determine corruptibility situations. The authors’ failure to observe the pre-initiation conditions is noticeable already at the drawing up stage both of the drafts and of the informative notes. In the course of applying such acts (developed skipping the pre-initiation conditions), the negative impact becomes obvious: in the absence of a detailed study of the drafts’ envisaged long-term effects, as soon as these gaps start to manifest, new amendments are proposed. In fact, the amendments made in “avalanche” are exasperating all those who have to instantly adapt to the new requirements and to support expensive administrative expenses. The practice proved that the frequent amendments come to address problems of the moment and are also not envisaged to serve on a long run. The CAPC experience found the same tendency.

In the period 1 October 2006 – 1 October 2007 multiple initiatives of amending/completing were presented to the following laws:

· Administrative Offences Code  (10 initiatives), 

· Fiscal Code (8 initiatives),

· Criminal Procedure Code (7 initiatives),

· Law on the waging system in the public sector (7 initiatives). 

Despite all the previous attempts, up to date, at the level of the central administration there is still no coherent framework of identifying and reasoning the solutions proposed in the initiated draft acts. This fact has led in the past to the adoption of legal acts without a technically adequate reasoning, causing negative effects on the results of enforcing the provisions of the respective legal acts. The situation is not satisfactory even today. 

The effects of a lacking integrated system of drafting legislative acts is manifested by:

· Uncontrolled flow of acts without a technically adequate reasoning; 

· Difficult enforcement of the provisions of the legislative and regulatory acts due to the ambiguity and lack of a well-founded and realistic reasoning;

· Lack of correlation between the costs of the technical solutions included in the legislative and regulatory acts with the possibilities of their financial covering from the public budget; 

· Lack of realism of some of the legislative and regulatory acts caused by the failure to make the necessary enquires in the inception phase; 

· Criticism brought to the Republic of Moldova by national and international observers on the inadequate implementation and application of the legislation; 

· Legislative and institutional overlapping;

· Strategically wrong approach in setting priorities.

The same conclusions result from the opinion polls, according to which one third of the Republic of Moldova’s population perceives the legislation’s imperfection as one of the causes of corruption (for details, please refer to the survey conducted for the CCECC with the CoE support, 2005; Barometers of the public opinion – surveys of the Institute of Public Policies, www.ipp.md ).
Annex 2:  Model of Corruption Proofing Expert Report
EXPERT REPORT

on the draft 

[name of the draft]

General Evaluation

1. Author of the draft. 

2. Category of the act: constitutional, organic or ordinary law; by-law (Decision of the Parliament, Ordinance, Decision of the Government, Decree of the President; Order of the head of the public authority).

3. Goal of the act.

Justification of the Draft

4. Informative note accompanying the draft. 

5. Sufficiency of the reasoning contained in the informative note. 

6. References to compatibility with EU legislation and other international standards. 
7. Financial-economic justification of the draft. 

Substantive Evaluation of Corruptibility

6. Compliance with national and international anti-corruption standards.

7. Establishing and promotion of interests/benefits.

8. Damages which might be inflicted through the enforcement of the act.

9. Compatibility of the draft with the provisions of the national legislation.
10. Linguistic formulation of the draft, general assessment of compliance with the requirements of legislative drafting rules. 

11. Regulation of the activity of the public authorities. 

Detailed Analysis of the Corruptibility of the Draft’s Provisions

	objection no. 
	Article of the draft
	Text of the draft
	Expert’s Objection
	Corruptibility Element 
	Recommendations

	
	
	
	
	
	


12. Conclusions.

Annex 3: List of Corruptibility Elements
I. Interaction of the draft with other legislative and regulatory acts

1. Reference norms 

2. Allocation-of-regulatory-authority norms

3. Conflict of law

4. Lacuna of law

II. Manner in which powers are allocated to public authorities
5. Extensive regulatory powers 

6. Excessive powers / powers contrary to the status of the public authority

7. Powers allowing derogations and abusive interpretations 

8. Establishment of parallel duties

9. Determination of competences by using the wording "shall be entitled", "may" etc. 

10. Cumulating competences of instituting rules, controlling their observance and sanctioning 

11. Non-exhaustive, ambiguous or subjective grounds for an authority to refuse to conduct certain actions
12. Excessive requirements for fulfilment of individual rights
13. Lack/ambiguity of administrative procedures

14. Lack of concrete terms  

15. Establishment of unreasonable terms

III. Transparency and access to information 

16. Lack / insufficiency of transparency of the public authority’s functioning
17. Lack / insufficiency of access to the information on by-laws
IV. Liability and responsibility

18. Lack of clear responsibility of the public authority (official) for breaching the provisions of the draft 

19. Lack of clear and proportional sanctions for breaching the provisions of the draft 

20. Unbalance between violation and penalty

21. Confusion /overlapping types of legal liability for the same violation

22. Non-exhaustive grounds of legal liability

V. Control mechanisms

23. Lack / insufficiency of mechanisms of oversight and control (hierarchic, internal, public) 

24. Lack / insufficiency of mechanisms of appeal against decisions and actions of the public authorities

VI. Linguistic formulation

25. Ambiguous formulation allowing abusive interpretations

26. Use of different terms to refer to the same phenomenon / same term to refer to different phenomena 

27. Introduction of new terms which are not defined in the legislation or in the draft

 VII. Other elements of corruptibility
Annex 4: Effectiveness of objections on corruptibility per fields of expertise
	No.
	Categories of elements

	Field 1:                    Justice and home affairs, human rights and freedoms
	Field 2:                   Economy and commerce
	Field  3:                           Budget and finance 
	Field 5:                 Labour law, social security and healthcare
	TOTAL objections accepted per categories of elements and per each element of corruptibility

	I.
	Interaction of the draft with other legislative and regulatory acts
	47,6%
	59,1%
	71,2%
	61,5%
	58,4%

	1.
	Reference norms
	38%
	67%
	83%
	67%
	67%

	2.
	Allocation-of-regulatory-authority norms
	50%
	67%
	73%
	Not found
	64%

	3.
	Conflict of law
	55%
	52%
	47%
	60%
	53%

	4.
	Lacuna of law
	33%
	80%
	50%
	Not found
	50%

	II.
	Manner in which powers are allocated to public authorities
	38,2%
	55,3%
	54,4%
	25%
	47,6%

	5.
	Extensive regulatory powers
	50%
	62%
	44%
	Not found
	49%

	6.
	Excessive powers / powers contrary to the status of the public authority
	33%
	29%
	33%
	50%
	33%

	7.
	Powers allowing derogations and abusive interpretations
	39%
	75%
	55%
	20%
	52%

	8.
	Establishment of parallel duties
	29%
	60%
	50%
	0%
	40%

	9.
	Determination of competences by using the wording "shall be entitled", "may" etc.
	33%
	86%
	69%
	Not found
	70%

	10.
	Cumulating competences of instituting rules, controlling their observance and sanctioning
	0%
	33%
	100%
	Not found
	33%

	11.
	Non-exhaustive, ambiguous or subjective grounds for an authority to refuse to conduct certain actions
	83%
	33%
	Not found
	Not found
	67%%

	12.
	Excessive requirements for fulfilment of individual rights
	100%
	56%
	100%
	0%
	67%

	13.
	Lack/ambiguity of administrative procedures
	28%
	40%
	60%
	0%
	40%

	14.
	Lack of concrete terms
	40%
	50%
	80%
	100%
	59%

	15.
	Establishment of unreasonable terms
	44%
	0%
	Not found
	Not found
	40%

	III.
	Transparency and access to information 
	30%
	33,3%
	0%
	Not found
	27,8%

	16.
	Lack / insufficiency of transparency of the public authority’s functioning
	29%
	50%
	0%
	Not found
	31%

	17.
	Lack / insufficiency of access to the information on by-laws
	33%
	0%
	Not found
	Not found
	20%

	IV.
	Liability and responsibility
	23,1%
	58,3%
	75%
	Not found
	48,5%

	18.
	Lack of clear responsibility of the public authority (official) for breaching the provisions of the draft
	33%
	75%
	100%
	Not found
	70%

	19.
	Lack of clear and proportional sanctions for breaching the provisions of the draft
	0%
	50%
	100%
	Not found
	50%

	20.
	Unbalance between violation and penalty
	Not found
	0%
	33%
	Not found
	25%

	21.
	Confusion /overlapping types of legal liability for the same violation
	100%
	100%
	Not found
	Not found
	100%

	22.
	Non-exhaustive grounds of legal liability
	0%
	Not found
	100%
	Not found
	13%

	V.
	Control mechanisms
	16,7%
	33,3%
	50%
	0%
	28,6%

	23.
	Lack / insufficiency of mechanisms of oversight and control (hierarchic, internal, public)
	25%
	33%
	50%
	0%
	33%

	24.
	Lack / insufficiency of mechanisms of appeal against decisions and actions of the public authorities
	0%
	Not found
	Not found
	Not found
	0%

	VI.
	Linguistic formulation 
	39,8%
	76,6%
	59,1%
	53,3%
	56,9%

	25.
	Ambiguous formulation allowing abusive interpretations
	47%
	79%
	67%
	50%
	61%

	26.
	Use of different terms to refer to the same phenomenon / same term to refer to different phenomena
	0%
	80%
	0%
	100%
	48%

	27.
	Introduction of new terms which are not defined in the legislation or in the draft
	25%
	55%
	50%
	Not found
	38%

	VII.
	Other elements of corruptibility
	43%
	33%
	67%
	50%
	43%

	TOTAL objections accepted per fields of expertise
	41%
	61,8%
	62,5%
	46,5%
	52,8%


Annex 5: Spreading, frequency in the draft laws and frequency of elements inside their categories
	No.
	Categories of elements

	1. How spread are objections to each element  from the total number of objections to all the elements?

Total objections: 2256 

       %                 no.
	2. How frequent is the element in the total number of drafts?

Total manifestations: 810

Total drafts: 202 

       %                  nr.
	3. What is the frequency of the element inside the category it is part of?

Total elements: 2256 

     %                  nr.

	I.
	Interaction of the draft with other legislative and regulatory acts
	35,6%
	803
	25,8%
	209
	100%
	803

	1.
	Reference norms
	13,7%
	310
	25%
	50
	38,6%
	310

	2.
	Allocation-of-regulatory-authority norms
	2,3%
	52
	13%
	26
	6,5%
	52

	3.
	Conflict of law
	16,2%
	365
	49%
	98
	45,5%
	365

	4.
	Lacuna of law
	3,4%
	76
	17%
	35
	9,4%
	76

	II.
	Manner in which powers are allocated to public authorities
	28,6%
	646
	35,7%
	289
	100%
	646

	5.
	Extensive regulatory powers
	3,1%
	71
	14%
	28
	11%
	71

	6.
	Excessive powers / powers contrary to the status of the public authority
	3,4%
	76
	15%
	30
	11,8%
	76

	7.
	Powers allowing derogations and abusive interpretations
	4,8%
	109
	28%
	57
	16,9%
	109

	8.
	Establishment of parallel duties
	1%
	23
	9%
	19
	3,6%
	23

	9.
	Determination of competences by using the wording "shall be entitled", "may" etc.
	2,1%
	47
	9%
	19
	7,3%
	47

	10.
	Cumulating competences of instituting rules, controlling their observance and sanctioning
	0,4%
	10
	4%
	9
	1,5%
	10

	11.
	Non-exhaustive, ambiguous or subjective grounds for an authority to refuse to conduct certain actions
	0,5%
	12
	3%
	6
	1,9%
	12

	12.
	Excessive requirements for fulfilment of individual rights
	1,6%
	35
	11%
	22
	5,4%
	35

	13.
	Lack/ambiguity of administrative procedures
	9%
	204
	30%
	61
	31,6%
	204

	14.
	Lack of concrete terms
	1,6%
	37
	12%
	24
	5,7%
	37

	15.
	Establishment of unreasonable terms
	1%
	22
	7%
	14
	3,4%
	22

	III.
	Transparency and access to information 
	2,3%
	52
	4,4%
	36
	100%
	52

	16.
	Lack / insufficiency of transparency of the public authority’s functioning
	1,4%
	32
	11%
	23
	61,5%
	32

	17.
	Lack / insufficiency of access to the information on by-laws
	0,9%
	20
	6%
	13
	38,5%
	20

	IV.
	Liability and responsibility
	5,2%
	118
	6,3%
	51
	100%
	118

	18.
	Lack of clear responsibility of the public authority (official) for breaching the provisions of the draft
	0,8%
	18
	7%
	14
	15,3%
	18

	19.
	Lack of clear and proportional sanctions for breaching the provisions of the draft
	0,6%
	14
	5%
	11
	11,9%
	14

	20.
	Unbalance between violation and penalty
	1,3%
	30
	7%
	14
	25,4%
	30

	21.
	Confusion /overlapping types of legal liability for the same violation
	2%
	46
	4%
	8
	39%
	46

	22.
	Non-exhaustive grounds of legal liability
	0,4%
	10
	2%
	4
	8,5%
	10

	V.
	Control mechanisms
	2,8%
	64
	3,7%
	30
	100%
	64

	23.
	Lack / insufficiency of mechanisms of oversight and control (hierarchic, internal, public)
	2,5%
	57
	12%
	25
	89,1%
	57

	24.
	Lack / insufficiency of mechanisms of appeal against decisions and actions of the public authorities
	0,3%
	7
	2%
	5
	10,9%
	7

	VI.
	Linguistic formulation 
	21,9%
	495
	17,7%
	143
	100%
	495

	25.
	Ambiguous formulation allowing abusive interpretations
	17,9%
	397
	45%
	91
	80,2%
	397

	26.
	Use of different terms to refer to the same phenomenon / same term to refer to different phenomena
	2%
	45
	12%
	25
	9,1%
	45

	27.
	Introduction of new terms which are not defined in the legislation or in the draft
	2,3%
	53
	13%
	27
	10,7%
	53

	VII.
	Other elements of corruptibility
	3,5%
	78
	6,4%
	52
	100%
	78

	TOTAL 
	100%
	2256
	100%
	810
	100%
	2256
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� Take, for example, the Law no. 847-XIII from 24.05.96 on the budgetary system and process.


� This endeavour was implemented in several stages. The preparatory activities (theoretic and practical research, development of documents and recommendations in this area, experts’ selection and training etc.), as well as the initial activities of testing the mechanism of corruption proofing (writing of the first expert reports) were carried out in the period 27 March 2006 – 1 October 2006 within a pilot project, supported by the Eurasia Foundation, with the financial support of the USAID. 


� This term was set according to the Concept Paper of Cooperation between the Parliament and the Civil Society, passed by Decision of the Parliament no.373-XVI from 29.12.2005.


� The CAPC experts were invited to present their opinion within the discussions held by the parliamentary commissions on the following draft laws: for the amendment of the Law on public associations, on the amendment of some legislative acts (related to the removal of the judicial immunity), on political parties etc.


� For example, see the following verbatim records of the Parliament:


 � HYPERLINK "http://www.parlament.md/news/plenaryrecords/07.12.2006/" ��http://www.parlament.md/news/plenaryrecords/07.12.2006/�  


 � HYPERLINK "http://www.parlament.md/news/plenaryrecords/21.12.2006/" ��http://www.parlament.md/news/plenaryrecords/21.12.2006/�   


� HYPERLINK "http://www.parlament.md/news/plenaryrecords/30.12.2006/" ��http://www.parlament.md/news/plenaryrecords/30.12.2006/�


� HYPERLINK "http://www.parlament.md/news/plenaryrecords/08.02.2007/" ��http://www.parlament.md/news/plenaryrecords/08.02.2007/�   


� HYPERLINK "http://www.parlament.md/news/plenaryrecords/29.03.2007/" ��http://www.parlament.md/news/plenaryrecords/29.03.2007/�


� HYPERLINK "http://www.parlament.md/news/plenaryrecords/14.06.2007/" ��http://www.parlament.md/news/plenaryrecords/14.06.2007/�


� HYPERLINK "http://www.parlament.md/news/plenaryrecords/14.06.2007/" ��http://www.parlament.md/news/plenaryrecords/14.06.2007/�  





� The currently used Methodology of the CCECC was developed jointly with the CAPC and was reviewed by the Council of Europe experts.


� The statistical and analytic information presented in this study prove clearly the effectiveness and usefulness of the CAPC activity.


� All the corruption proofing expert reports of the CAPC are placed on its website: � HYPERLINK "http://www.capc.md/avize.php" ��http://www.capc.md/avize.php� 


� The list of CAPC experts can be viewed on the following website link � HYPERLINK "http://www.capc.md/experti.htm" ��http://www.capc.md/experti.htm�


� Guide on Corruptibility expert review of draft legislative and other regulatory acts, developed jointly by the CAPC and the CCECC, p.17.


� Abide, p.18-19.


�  � HYPERLINK "http://www.parlament.md/news/plenaryrecords/14.06.2007/" ��http://www.parlament.md/news/plenaryrecords/14.06.2007/�    





� Before 30 September 2007.


� Guide on Corruptibility expert review of draft legislative and other regulatory acts, developed jointly by the CAPC and the CCECC, p.20.


� Abide


� Ibidem, p.19.


� Methodology on corruption proofing, section 2, point 10 � HYPERLINK "http://capc.md/metodologie.htm" �http://capc.md/metodologie.htm� 


� Guide on Corruptibility expert review of draft legislative and other regulatory acts, developed jointly by the CAPC and the CCECC, p.23.


� Ibidem. Also, see Quentin Reed, “Proposed revised draft of ‘Methodology for carrying out the anticorruption expertise of draft legal acts’ for the Commission for Combating Economic Crime and Corruption, Republic of Moldova, 9 March 2007”, p.4-5.


� Expert report no.199 from 05.04.2007.


� See the verbatim record of the Parliament’s session: � HYPERLINK "http://www.parlament.md/news/plenaryrecords/11.10.2007/" �http://www.parlament.md/news/plenaryrecords/11.10.2007/� 


� Guide on Corruptibility expert review of draft legislative and other regulatory acts, developed jointly by the CAPC and the CCECC, p.24.


� Ibidem.


� Ibidem, p.18.


� Each of the corruptibility elements was defined in Chapter V. The list of elements is presented in annex 3  of the this study.


� Developed and approved by the Government, yet until now the draft law on the decisional transparency is not presented to the Parliament.


� Of 50 draft legislative acts initiated by deputies, placed on the Parliament’s website in a year’s span, 23 were presented by the opposition.


� According to art.47 par.(5) of the Rules of the Parliament, the legislative proposal is the intention of initiating the elaboration of one or more legislative acts, covering a certain or a group of problems and which aim to regulate certain fields of the social relationships. The Parliament takes a decision on the acceptance of the legislative proposal, setting the term of elaboration of the legislative act, sets a group for the elaboration of the proposed draft or charges other authorities with the elaboration of the respective draft, sets manner of ensuring the activity of this group.


� Articles 13-23 of the Law on the legislative acts, 780/2001
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